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PREFACE, 



Tns aim of the following essays is simply to group 
together, facts so that, with a slender thread of com- 
mentary, they may present certain phases of human 
society and progress which are not without interest for 
the student of history and of man. The authorities 
for all statements have been scrupulously cited, and it 
will be seen that, for the most part, they are drawn 
from the original sources. The conclusions the reader 
can verify for himself. 

In a more condensed form, the first three essays 
have already appeared in the "North American Re- 
view." 

PHtLADSLPUtAy JqIj, 1866. 



I. 

.THE WAGER OF J.AW. 



Apart from the exact sciences, there is no subject which 
more fully repays the student than the history of juris- 
prudence. To the reflecting mind few popular quotations 
ore so essentially false, or reveal so narrow a view of life 
AS the often cited lines — 

"How small, of all thai human hearts endare, 
Thai part whioh kings or laws oail cause or cure I" 

Since the origin of society, each unit of our race has 
struggled on in his allotted path, through joys and griefs, 
fashioned, for the most p^, by the invisible network of 
habits, customs, and statutes, which surround him on every 
side, and silently shai)e his daily actions. Thus the history 
of jurisprudence becomes the history of the life of man, and 
the society of distant ages is more distinctly presented to 
us in the crabbed sentences of codes than in the flowing 
rhetoric of the historian. Slender as may be the respect 
with which we of to-day sometimes regard rotatory assem- 
blymen and partisan judges, still are they none the less 
noteworthy iiersonages. The parts are more important 
than the actors, and centuries hence it wUl be to our statute 
books and rci)orts that the curious student will resort to 
find out what manner of men were the restless and ener- 
getic race which found self-government a harder task than 
the founding of a gigantic empire. 

The law-giver and the law-disixsnscr are the custodians 
of all that we hold dear on earth. Save the minister of 
Ood, what human being con have interests so vital confided 
2 



14 Till W Au&X 1 L-k V. 

to bim, or CflJi e:Len:L:i«i so mcmenc^jtufr ux liidiienee jv^r IlL* 
feUow-meAf CjrxL* and ALexaaiier. T.onir.jae oatt li^&ik- 
gUia Khan baTi> p;i;k$«Hl aw dv- ; ^Iicl^ i.imtia xL<:iie r^nua:lu m* i 
tho world is as thou^li tlioy iiiui :icT\!r jct^iu T.ia£ law^ cT 
GonAiciuB and Manu<^ of Mj^coicc xzdI Jj2tf;..i.;in sc^ LiTe, 
and will away ttM»d%^CLni«:s of ruices Li ilie I'lcure a:ft t^ejr 
have in the almost illunitaLU pd:»c> Wjen. Arj^pat AJk%l 
Bodogaat, Salogast and Windjuri^ a^siseiiilLcd to drxft into 
ahapo the rude customs of a roTin^r axui rnnlaionr trilo., 
the J little thought that the S;Lliqu«^ 1:1 v wliicii lA^ttj jLunJi^ 
would leave its impnsss for centuries on sm.cas to wUx-ik 
their yery names would be unknown. C^dcs tlius eii*lowe«i 
with Titality must necessarily redctrt the iLilxire ajui the 
usages of the races for which thej were ccoii ^oL The 
man and his law exercise a mutujl re^ctico, and in the 
one we see an image of the other. The stenu rvtsclate 
brevity of the law of the Twelre Tables furnishes the bes4 
corrective commentary on the easy credulity of Livy ; in 
the code of Moses, the llebrevr character and polity are 
portrayed in the strongest light and sbade ; and. in g%>nenii, 
the historian, who wishes to obtain or to convoy a iknuite 
impression of a nation or a perioil, must have revvunse to 
the laws which regulated the daily life of the pev>pK% and 
which epitomize their actions and modes of thought. It 
may be therefore not uninteresting to trace^ through the 
dim light of antiquity, some rude outlines of customs which 
were the precursors of European civilization. 

In the German forests, Tacitus depicts an aggn^tion 
of tribes living princiimlly on the 8|M>ils of war or of the 
chase, aided by the imperfect agriculture of their slaves. 
Personal independence is carried to its extreme. The 
authority of the ruler, except when commanding a military 
expedition, is almost nominal and scarcely extends beyond 
his immediate attendants, companions, or leudet. Each 
petty chief is imder the control of the assembly of his sept. 
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to which all the freemen gather In arms and decide with- 
out appeal on all common interests. Dearest among their 
priTileges is the right of private vengeance. The freeman 
who sustains an injury, and who disdains to summon his 
enemy licforc the malluniy or Judicial assembly of the tribe, 
may call together his family and friends and exact what 
satisfaction he can with sword and axe. The interminable 
warfare of hostile families is, however, in most cases 
averted by the principle of com|)cusation for injuries, and 
every crime is rated at its appropriate price, or wehrgild^ 
payable to the injured part}'.* As the relatives are bound 
to aid in a quarrel settled by the strong hand, so are they 
entitled to share in the compensation, if peaceful measures 
are adopted.^ On the other hand, when a criminaPs poverty 
renders him unable to pay the fine, his kindred are held 
re8i)onsible for it, as they are also forced to defend him in 
the feud.* In its relations to the community, each family 

' Tbifi ffytiem of pHrato warriire u nn Rltorniitire for refnial of rodreti 
If expTMtiTel.T eondeimed in nn Anglo-SAXon prorerb qnoied •pproTingly In 
tbo Uwf of Rdward ibe Confruor, m ooUeeied by WilUam the Conqneror. 
— "Biogo »poro of lide o2(er bare— qnod est dioere, Unceam erne do latere 
aai fer eatn.'*— LI. Bdwardi o. xil. (Tborpe*i Aneleni Laws. I. 487.) 

* In Iceland and Norway, It waa not nntil abont 1270 that King Ilaoo, In 
bin nmineceitiifnl effort at leginlaiion, decreed that tbe blood-money for murder 
■bonld no longer be dirlded among the family of tbe Tietim, bnt shoald be 
all paid to tbe belr. — Jamnida, Mannbelge, eap. xzlx. PreTlonsly to thif, 
wben tbe next of kin were femelee, and tbnf ineompetent to proteonte on a 
ebarge of mnrder, the penon who undertook that olllee waa entitled to one« 
third of the flne.^OrAgAs, Beet. VIII. eap. \r. 

Bceletiactieal tiet dltfoWed those of the flunlly. Thns, among the Welsh 
of the tenth eenlnry, the laws of Iloel Dha specify that tbe clergy shall not 
be eonnted among the relatires, either as payers or payeee in easee of mnr- 
der.-^U. Ecelee. Iloeli Dha, cap. Tiii. 

* Tbe most ancient barbarian code that has reached as — that of the Feinl, 
or ancient Irish, in a fanciful qaadrlpnrtite enumeration of the principles in 
foree in levying fines, thas allades to the responsibility of kindred : " And 
beoaase there are four things for which It is leried : *ein' (one*s own crime), 
and * tobhaeb* (the crime of a near kinsman) , * saigbi* (the crime of a middle 
fcioemsn), and tbe crime of a kinsman In general.'* — Senchos Mor, I. 259. 
(lUaeoek's edition, Doblin, 18«5.) 
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10 tUos a unit for u^gretmon or defeocc, and is respaasilile 
for the cLaracUsr aud acUons of eacL of its mcmliera. Tkis 
pucuUarit/ of ibe Teutouic tribes is iiii|iortaut, as it ex- 
piaiAS jaudi that is otlierwise singular in their subseqacnt 
kgislation, leaving its traces late in the Ibudal and custcMii- 
ar/law. 

The oldest known text of the Salique law is but little if 
at all posterior to the conversion of Clovis to Christiaiuty. 
Four hundred yesrs have therefore intervened between the 
vigorous sketches of Tacitus and the less picturesque but 
more detailed view afforded by the code. The changes 
produced by the interval are wonderfully smalL A some- 
what more complex state of society has arisen ; government 
has aasumed some power and stability, under the iron 
energy and resistless craft; of Clovis ; fixed property and 
possessions have acquired imi>ortanoe ; fields and orcJiards, 
gardens and bee-hives^ mills aud boats apjicar as objects of 
value alongside of the herds and weapons which were their 
only wealth when the Iloman historian condescended to 
describe his barbarous neighbors. Yet the same funda- 
mental principles are at work, and the relations of the in- 
dividual to his feilows remain unchanged. The right of 
private war&re still exists. The state is still an aggregate 

Th0 0Ml «OBpl«U MTMSMitoi thM I hftT* iB«t wiUi for oarrying ooi 
tbif priB«i|*U omun in ib« U'vliMidte l«gl»l«lioii of Uio iweUUi eeniary, 
whoro Uio Sbos provMod dlulobb frodaoUx, m (kr m tiie rolatiooi in Uio 
iftb 4osroo OB both dA—, omIi grodo of Um erininftl'i l»mllf pajiog iU rate 
U ibo oorrMpoBdisg grodo of Uio MSoror's kiodrod.— OHigU, 8«oL IV. 
••p. oxiv. 

In Donmnrk, Brio VII., In 1269, roliorod tiie kindred of n marderer from 
being oonipeilod io Anro Uie ine, nlihongb Um reUtiTes of Uie TioUm oon- 
iinoed to dirldo Ibe wekrgild.—Oonaiai. Brie. nnn. 1269, ^ Tii. (Ludewig, 
nellq. MSS. T. XIL p. 264.) Bnt, even m laU ae Ibe fonrUenih oeniury, 
Ibe fUlotef of liie oil/ of LUIe gave Ibe naleCMlor a rigbl Io eolleol from 
bia relalivee a porllonof Ibe wehrgild wbieb be bad ioonrred ; and elaborate 
labiet were drawn up, abowing tbe amonnl pajable by eaob relation in pro- 
portion Io bie grade of klnihip, eren to Ibird ooofina. — ^Boliin, Francbiiea 
40. do la tUIo do Lille, pp. 166-7. 
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of families, rnllying together for the field and for the court, 
and ready to sustain any of their members by force of arms, 
or by the procedures of Justice. The forms of these pro- 
cedures are revealed to us, and we learn what efforts were 
made to soften the native ferocity of the Frank, and the 
modes b}* which he is tempted to forego the privilege of 
revenge. Every offence against persons or property is rated 
at its appropriate price, and a complete tariff of crime is 
drawn up, from the theft of a sucking-pig to the armed occu- 
pation oO^n estate, and from a wound of the little finger to 
the most atrocious of parricides ; nor can the offender refuse 
to api)car when duly summoned before the mallum^ or claim 
the right of armed defence if the injured party has recourse 
to ixtaocablo proceedings. 

llut, between the commission of an offence and its proof 
in a court of Justice, there lies a wide field for the exercise 
or |)ervcrsion of human ingenuity. The subject of evidence 
is one which has taxed man'atpowers of reasoning to the 
utmost, and the subtle distinctions of the Roman law, with 
its probaiiOj pretsumptio juris^ preesumptio juris tantum^ 
tlie endless refinement of the glossators, rating evidence in 
its different grades, as probcUio optima^ evidentisisima^ aper- 
tisgima^ legitima^ Bufficiens, indubilcUaj dilucida^ liquida^ 
evidens^perspicua^ and semtplena, and the complicated rules 
which liewilder the student of the common law, all alike 
show the importance of the subject, and its supreme diffi- 
culty. The semi-barbarous Frank, impatient of such ex- 
l^onditure of logic, arrived at results by a shorter and more 
direct process. 

Some writers have assumed that the unsupported oath 
of the accused was originally sufficient to clear' him of a 
charge, and they present an attractive fancy sketch of the 
heroic age, when a lie is cowardice, and the fierce warrior 
disdains to shrink from the consequences of his act. All 
this is pure invention, for which proof may be vainly sought 
In any of the unadulterated " Leges Barbarorum." It was 

2* 



18 THE WAQER OF LAW. 

not, indeed, until long after they had declined from the 
rude yirtuc of their native forests, that an un8upiK>rted 
oath was receivable as evidence, and its introduction may 
be traced to the influence of the Roman law, in which its 
importance was overwhelming.* The Wisigoths, who 
adopted the Roman jurisprudence as their own, were the 
only race of barbarians who permitted the accused, in the 
absence of definite testimony, to escape on his single oath,* 
and this exception only tends to prove the rule. So great 
was the abhorrence of the other races for practices of this 
kind, that at the council of Valence, in 855, the Wisigotliic 
custom was denounced in the strongest terms as an incen- 
tive to i)erjury." It was not until long ailer the primitive 
customs of the wild tribes had become essentially modified 
by contact with the remains of Roman civilization, that 
such procedures were regarded as admissible ; and, indeed, 
it required the revival of the study of the civil law in the 
twelfth century to give the ^iractice a position entitled to 
respect.^ 

' The oath may b« regarded as the foandation of Roman legal proeednre. 
"Daio Jarejarafido non aUud qunriUr, quam an Jaratuui sii; remisaa 
quBMiione an debeaiar ; qaaii latU probatum sii Jorejurando." L. 6, f 2, D. 
XII. li. tYk9 juijurandum uteestarium eoald alwaye be adminutered by 
the Jndge in oaiee of defieieni evidence, and the Jufjuratuium injurs prof- 
fered by the plaintiff to the defendant wai conclusive : '* MaiilfestiD turpitu- 
dinia et confetsionis est nolle nee jurare neo Juijurandam referre.*' Ibid. 
1.88. 

* LI. Wisigoih. Lib. II. Tit. 11. e. 8. 

* Ooncll. Valent. ann. 856, c. zl. Impia et Deo Inimlca ot Chrbtiano 
rellgloni nlmia contraria, lex iniqaissima. 

* Thtti Alfonso the Wise endeavored to introduce into Spain the mutual 
challenging of the parlies involved in the Roman jutjurandnm iu Jure, by 
hit Jura dsjuidc, (Las Biete Partidas, P. iii. Tit. xl. 1. 8.) Oddly enough, 
ihe same procedure is found Incorporated in the municipal law of Rheims in 
ihe fourteenth century, probably introduced by some over-tealous civilian ; 
<*8i alicul deferatur Ju^urandum, necesse babe t Jurare vel referre Ju^u- 
randum, et hoc super qnovis debito, vel inter qnasvls personas." — Lib. 
Pract. de Oonsnetud. Remens, f 16 (Archives Ugislai. de Reims, P. I. p. 37). 
By this time, however, the oaths of parties had assumed great importance. 
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It is true that occasionally, in the early legislation of the 
barbarians, an instance occurs in which certain privileges 
in this respect are accorded to some classes in the commu- 
nity, but these are special immunities bestowed on rank, 
and are therefore also exceptions, which go to prove the 
universality of the rule. Thus in one of the most primitive 

In tiie legiiUtioB of St LouIp, tbey oeonpj » poiiiion whieh wm a dirooi 
ioMiitlr* to porjorj. Thoi he providoi for the hanging of the owner of a 
besft whieh had hilled a man, if he wee foolish enoagh not to iwear that he 
wai ignorant of its being Tioione. '*Bt li it eetoit li fox qne U delet qne U 
pentt la teohe de la beite, U en iorolt pendae poor la reooignoiManee."^ 
itablifliemente, LIt. i. ehap. eul. 

In eerialn loeal eodei, the purgatorial power of the oath was earried to 
the most absurd eitent. Thus, In the thirteenth eentnry, the munlelpal law 
of the Saxons enabled ibe aeouired In certain oases to clear himself, however 
notorious the facts of the ease, and no eridence was admitted to disprove his 
position. " SI quis aliqnid agit extra Jndioiuro, et hoe maxlmo est notorinm, 
Id negare possit, prmsilto Jnramento, neo admittantnr testes contra eum ; 
hoc Juris est." (Jnr. ProTln. Saxon. Lib. i. Art. 16, 18.) Thb irrational 
abase was long In vogue, and was denounced by the Council of Basel In tho 
ifteenth century. (Schilter. Thesaur. II. Ml.) It only prevailed in tho 
North of Oerroany ; the Jus Provin. Alaman. (cap. ccclxxxl. 4 ')# which 
regulated Southern Qermany, alludes to it as one of the distinguishing fea- 
tures of the Saxon code. 

Bo, also, at the same period a special privilege was claimed by the inhabi- 
tants of Franconia, In virtue of which a murderer was allowed to rebut with 
his single oath all testimony as to his guilt, unless he chanced to be caught 
with the red hand. ** FranconisB elves hoc Juris habent, quod si aliquem 
oeeidunt, nisi In Ipso facto deprehendantur, purgare se poesunt Juraraento, 
si asserere volunt per lllnd se esse innoeentee.*'— Jur. Provin. Alaman. cap. 
evi. 4 7. 

A charter granted to the commune of Lorris, In 1156, by Lonls-le-Jenne, 
gives to the burghers the privilege of rebutting by oath, without conjurators, 
an accusation unsupported by testimony. — ** Bt si allquis hominum de Lor- 
riaeo accusatus de aliquo fuerlt, et teste comprobari non poterit, contra pro- 
bationem impetentls, per solam manum suam se dlseulpablt.** — Chart. 
Lndovic. Junior, ann. 1166, cap. xxxil. (Isambert, Anciennes Lois Fran- 
caises I. 167.) And, In comparatively modem times. In Germany, the same 
rule was followed. ** Jnramento rei, quod purgationis vocatur, snpe etiam 
Innocentia, utpote qnsD in aaima eonstitit, probatur et indicia dlluuntur;*' 
and this oath was administered when the evidence was Insuftclent to Justify 
torture. (Zangeri Tract, de Qnsratlonlbns cap. III. Ko. 46.) In 1603, Sanger 
wrote an elaborate essay to prove the evils of the custom. 
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of the Anglo-Saxon coclcs, which dates from the soveuth 
century, the king and the bishop are permitted to i*ebut 
an accusation with their simple asseveration, and the thane 
and the mass-priest with a simple oath, while the great 
body both of clerks and laymen are forced to clear them- 
selves by undergoing the rcgulai' form of canonical com- 
purgation which will be hereafter described.^ These in- 
stances of class privileges are too numerous throughout 
the whole period of the dark ages to afford any basis for 
general deductions.* 

So fkr, indeed, were the barbarians from confiding in the 
integrity of their fellows that, as they emerge into the liglit 
of history, their earliest records show how eagerly they 
endeavored to obtain some additional guai'aiitee for the 
oaths of litigants. What these guarantees were during 
the prevalence of paganism we can only guess. After their 
conversion to Christianity, as soon as written documents 
afford us the means of tracing their customs, we find many 
expedients adopted. As the practice of invoking objects 
of affection or veneration in witness of an oath has been 
common to mankind in all ages,* so the fonns of religion 

> Lftwi of Wibtmd, eap. 10-21. Comp. LI. nenrlol I. Tit. IzW. \ 8. 

* Thai by the law of louthern Qarmany io tb« thirteenth oentary, the 
untupported oath of the eleimafit wat saffioient if he wai a perionage of lub- 
ftanoe and repate, while if otherwise, be was obliged to provide two oonju- 
raton. (Jar. Provin. Alaman. oap. oczUv. ff 7, 8.) So in Spain, until the 
middle of the fonrteenth eentary, the iljodalgo or noble oould rebat a olaim 
in civil eaaee by taking three lolemn oaths. In which he Invoked the ven- 
geance of Qod in this world and the next. — " Nuesiro Seiior Dlos, a quien lo 
jurades, vos lo demande en estro mando al cuerpo, e en il otro al aniino." 
(Fnero Viejo, Lib. iii. Tit. ii.) 

* Thns, in the Roman law, oaths were frequently taken on the bead of the 
litigant, or on those of bis children. (LI. 3, 4, D. xii. 11.) The code of 
Mann, w6loh regards oaths as a satlsikotory mode of proof, endeavors to 
secure their veracity by selecting for invocation those objects most likely to 
Impress the different castes into which society was divided. 

**And in eases where there is no testimony, and the Judge cannot decide 
npon which side lies the truth, he can determine It folly by administering 
the oatb. 
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were speedily called in to lend sanctity to the imprecation, 
by ingenious devices which were thought to give additional 
solemnity to the awful ceremony. In the middle of the 
sixth century, Pope Pelagius I. did not disdain to absolve 
himself from the charge of having been concerned in the 
troul>les wliich drove his predecessor Y igilius into exile, by 
taking a dtsculpatory oath in the pulpit, holding over his 
head a crucifix and the Gospels.* About the same period, 
when the holy Gregory of Tours was accused of reproachful 
words truly sjioken of the infamous Fredegonda, a council 
of bislioi^s decided that he should clear himself of the charge 
by oaths on three altars, after celebrating mass on each, 
whicli he duly performed, doubtless more to his corporeal 
than his spiritual benefit.* This plan of reduplicating oaths 
on difTerent altars was an established practice among the 
Anglo-Saxons, who, in certain cases, allowed the plaintiff 
to substantiate his assertion by swearing in four churches, 
while the defendant could rebut tlie charge by taking an 
oath of negation in twelve.* Seven altars are similarly 
specified in the Welsh laws of Iloel Dha.* 

" Oftllif wer« tworn by the mycii great Riohii, and by the godf, to make 
doabifal tbtngi manifeft, and »Ten Yaiiohiha iware an oath before the 
king RoadftmA, son ofPiyavana, when Yiflwkniltra aeonsed him of eating a 
hundred children. 

*'Let not the wife man take an oath In Tain, eren for thingi of little 
weight ; for he who takee an oath In Tain ii loet in thii world and the next. 

•* Let the Jadge iwear the Brahmin by hia truth; the Kehatriya by hie 
horsee, hif elephanta, or hli armi ; the Yalaya by hit eowt, hii eom, and hit 
gold ; the SoAdra by all orimee."— Book rii. t. 109-118. (After Belong- 
ohampe* traneletion.) 

A onrlottf ezeeptlon to thle general principle li fenad In the legielation of 
the ancient Bgyptlaas, where the lawi of Booehoric receiTod as conelaplre 
the simple oath of a debtor denying his indebtedness, In cases where there 
were no writings. — Biod. Blc. L. t. cap. Izzix. 

■ Anastas. Biblloth. No. lxii. 

* Oregor. Tnron. Hist Lib. t. eap. zlix. Gregory complains that thb was 
contrary to the canons, of which more hereafter. 

* Booms of Alfred, cap. ZZ. 

* T4. lloeli Bha cap. 26. According to the F/tdtt, as late m the thirteenth 
century, a cnstom was cnrrcnt among merchantu, of proring the peyment of 
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The intense reneration with which relics were regarded, 
howerer, caiued them to be generallj adopted as the most 
efliecthre means of adding secnritj to oaths, and so little 
respect was felt for the simple oath that ere long the ad- 
Jnnets ciune to be looked upon as the essential fcatnre, and 
the imprecation itself to be divested of binding force with- 
out them. Thus, in 680, when Ebroin, mayor of the palace 
of Burgundj, had defeated Martin, Duke of Austrasia, and 
desired to entice him from the stronghold of Laon, in 
whidi he had taken refuge, two bishops were sent to him 
bearing the rojal reliquaries, on which thej swore that his 
life should be safe. Ebroin, however, had astutely removed 
the holy I'emains from their cases in advance, and when he 
thus got his enemy in his power, he held it but a venial 
indiscretion to expose Martin to a shameful death.* How 
thoroughly this was in accordance with the ideas of the 
age is shown by the incorporation, in the canons of the 
church, of the doctrine that an oath was to be estimated 
by its externals and not by itself. ContcmiK>rary with 
Ebroin was Tlioodore, Archbishop of Ctuiterbury, whoso 
Penitential is the oldest that has reached us, and tliis vciic- 
rablo code of morality assumes that a iMsrjiiry committed on 
a consecrated cross requires, for absolution, three times the 
penance necessary in cases where the oath had been taken on 
an unconsecratcd one, while, if tlie ministration of a priest 
had not been employed, the oath was void, and no penalty 
wa« inflicted for its violation." Two centuries later, ccclc- 

s debt bj twearing In nine oharehM. (Tborpa, Aneieni Lftwi» I. 82.) Tbe 
llotl«m Jorltprndono* bai a tomewbat lioiUar provision for aeooaatorial 
oalhf In iba latam^, by whiob a mnrderer can be ooDTioted, in tbe abaenoe 
of taaUaonj or oonfasiion, by fifty oatbs iworn by ralaiives of iba victim. 
Of tbcM tbara mnit be at laaat two, and tbe fifty oatbs arc divided between 
tbem In proportion to tbeir respective legal sbares in tbe Die, or blood- 
money for tbe nnrder. — (Dn Boys, Droit Oriminel des Penples Modernes, 
L 209.) 

' Fredegaril Obron. cap. zovii. 

* Qni pijerat in manu episcopi ant In omoe eonsecrata III. apnos poeni- 
teat* 8i Tcro In oraoe non eonsecrata, annum nnum pooniteat; si autem 
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siastical authority was even found to admit that a powerful 
motive might extenuate the sin of i)erjury. If committed 
voluntarily, seven years of penitence were enjoined for its 
absolution; if involuntarily, sixteen months, while if to 
preserve life or limb, the offence could be washed out with 
four months.* When such doctrines were received and 
acted ui)on, we can hardly wonder at the ingenious device 
which the sensitive charity of King Robert the Pious imi' 
tated from the duplicity of Ebroin, to save the souls of 
his friends. He provided two reliquaries on which to re- 
ceive tlieir oaths — one for his magnates, splendidly fabri- 
cated of crystal and gold, but entirely empty, the other for 
the common herd, plainer and enshrining a bird's egg. 
Knowing in advance tliat his lieges would be forsworn, he 
thus piously sought to save them from sin in spite of 
themselves, and 'his monkish paucg3Tist is delighted in 
recounting this holy deceit.* 

in roMB bomlnia laid JnraTerli, nibU eii.— Tbeodori Caniiiar. Pcenlt oap. 
xiiT. \ r 

* lUglno. de Beelet. Biseip. Lib. i. cap. eee. Noiwiibsianding ibe 
•boeking laxity of ibei« docirinef, it ia not to be lapposed tbat ibe tme 
ibeory of Ibe oath wae altogeiber lost. St. laidor of SeriUe, who was bvt 
little anterior to Theodore of Canterbary, well expresseiit: **Qaaeanqne 
arte Terbomin qalFque Jaret, Dens tanen, qni eonseienilsB testis est, ita hoe 
aeeipit, sieai ille qui Jaratar intelligit," and this, being adopted in sneeessive 
•olleetions of eanons, coexisted with the abore as a maxim of eeclesiastleal 
law (Itob. Becret. P. xii. c. 30.— Gratlan. «avs. zxU. q. 3 ean. 18.) 

* Ilelgaldi Vit. Roberti Ileg{8.--The profit wbieh the eharch derlred from 
the administering of oaths on relies affords an easj explsnation of her teaeb- 
ings, and of the extension of snch praetiees as those alluded to in the text. 
These superstitions and their resvltant adrantnges are well illustrated by 
ibe example of the holy taper of Cardigan, in Wales. A miraeulons image 
of the Virgin was east ashore, bearing ibis taper burning In her band. A 
ehnreb was built for it, and the taper *'eontynued siyll burnynge the 
spaee of nyne yeres, without wastynge, nntlll the tyrae thai one forsware 
himselfe thereon, so then it exiinoted, and never burned after.'* At the 
suppression of the house under Denry VIII., the prior, Thomas Here, iesil* 
Sed : ** Item, that stnoe the cessynge of burnynge of the sayd taper, it waa 
enelosed and taken for a greate relyque, and so worshipped and kyssed of 
pjlgremet, and wed of men to sweare by in diffloill and barde matters, 
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It may readily bo beliovcd that tlio wild barlmrtan, who 
waa clamoring for tlio roatoration of stolen cattle, or the 
angry relatives, eager to share the wehrgild of some mur- 
dered kinsman, would scarcely submit to be balked of their 
rights at the cost of simple perjury on the part of the 
criminal. While their Christianity was yet new, they would 
not attach much value to the additional security afforded by 
religious ceremonies or superstitious observances, and, as 
wo have seen, before they became old in the fiiith, craft and 
trickery defiled the most sacred solemnities. It was there- 
ibre natural that they should still have recourse to an an- 
cestral custom, which had arisen fVom the structure of their 
society, and which derived its guarantee from the solidarity 
of families alluded to above. This was the remarkable 
custom which was subsequently known as canonical com- 
purgation, and which long remained a part of English 
Jurisprudence, under the name of the Wager of Law. The 
doA^ndant, when denying the allegation under oath, appeared 
surrounded by a number of comi>anious— ;;ura/ares, conju- 
ra/i»iv^ saci^meniaiesy coliaudanieSy computyatoresy as they 
were variously termeil — ^who swore, not to their know- 
lo^lge of the ftict^i, but as sliarers and )mriakoni in the oatli 
of denial. 

This curious f^>nn of procixluro derives imiK>rtance from 
the &ct that it is an expros^ion of the character, not of an 
i$i4alod se|^> but of u^^arly all the races that have moulded 
the d^Uui«« of Kuro(K\ The Ostrogoths in Italy, and 
the Wisi^ths of the South of Framv and Sixiiu wore the 
only nations in whose codea it ocvu^ues no place, and 
they« as has already Ummi r^markeil, at an early i^eriotl 
yioivUnl them^^clvvti completely to the iuduonce of the 

«WM«r IW ftitY«IWtl^* •4lll«Htal«4 Ii» ff tl fct t KM M — <lf B4m«J M tjMM 

i»f Ck^rMjr.'* v^l>9*^MB^«Mft Oil" M«MMa*»n«i fw l:>ik Ctibii fcw Sim. ^db.) 
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Romim oivilization. On tho other hand, the Salians, the 
Kipiiariane, the Alamanni, the Baioarinns, the LombarcUiy 
the Frisians, the Saxons, the Angli and Werini, the Anglo- 
Saxons, and the Welsh, races springing from origins 
widclj diverse, all gave to this form of purgation a promi- 
nent i>osition in tlicir jurisprudence, and it may bo said 
to have reigned from Southern Italy to Scotland. 

That the custom was anterior to the settlement of the 
barharians in the Roman provinces is susceptible of rea- 
sonable proof. The earliest text of the Saliqne law pre- 
sents us with the usages of the Franks unaltered by any 
allusions to Christianity, and it may therefore be presumed 
to date from a period not later than the conversion of 
Clovis. In this ])rim(cval code there are directions for 
the employment of conjurators, which show that the pro- 
cctluro was a settled and established form at that period.* 
So in the Frisian law, which, although compiled in the 
eighth century, still reveals pagan customs and the primi- 
tive condition of society, the practice of compurgation 
evidently forms the basts of Judicial proceedings. The 
other codes have only reached us in revisions subsequent 
to the conversion of the several tribes, and their authority 

' FInri Text of PardemiP, Tit zzxix. 4 3, and Til. xlil. f S (Lol Baliqae, 
Fark, 184S, pp. SI, 23). It It pomewhat lingiilar that In the inbfoqiieni re- 
eennioBi of the code the proTUion li omitted in these poMagei. One eannot 
withont healtation aeenee Monteeqniea of ignorance, and yet it if dlfllenll 
nnder any other inppofltion to aeeoant for hii aanertion that oanonieal 
eompargation was nn known to the Saliqne law (Bsprit del Lolx, Lib. 
xxTiii. chap. 13), an awnniptlon from which he proceeds to draw the most ex- 
tensWe dednctlons. Although It Is referred to bnt twice In the Ltx Em^n* 
4tttm of Charlemagne (Tit. I., It.), still those references are of a nature to 
show thai it was habitually practised ; while the earlier texts, of which thai 
of Heroid and the Wolfenbnttel MS. were sccessible to him In the well- 
known edition of Eckhardt, contain precise directions for its use, designating 
the eonjnralor nnder the title of Tkahpia, Bren without these, howerer, 
the Mererlnglaa and Carlovlnglan Capitularies, the Formulary of Marcnifas, 
and the history of Gregory of Tours should hare preserred him from so groai 

3 
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on this point is, tlicrcfoi-c, not so absolute. The nuiver- 
sality of the practice, however, at a iieriod when intercom- 
munication was rare, and ancestral habits not easily 
infringed upon, is a strong corroborative evidence that its 
origin with all is traceable to prehistoric times.^ 

The church, with tlie tact which distinguished her deal- 
ings with her now converts, was not long in adopting a 
system which was admirably suited for her defence in an 
age of brute force. As holy orders sundered all other ties, 
and as the church was regarded as one vast family, eccle- 
siastics speedily arrogated to themselves and obtained the 
privilege of having men of their own class as compurgators, 
and, thus fortified for mutual support, they were enabled 
to resist the oppressors who invaded their rights on every 
hand. How completely it became part and parcel of eccle- 
siastical law is shown by Gregory II. in the early part of the 
eighth century, when he ordered its employment in cases 
where husband and wife desired to deny the consummation 
of marriage.* At last the final seal of approbation was 
bestowed when Charlemagne, in the year 800, went to llome 
for the purpose of tryuig Po|X) Leo III. on a grave charge, 

' Among the ADglo-Sazoni, for iniUnee, the oarlieii written oodo U the 
Doonu of iBtboIblrht (noda Hist. Angl. II. 6), eompiled ihortly after hia 
oonvenlon by Augnstine in 697. It is soaroely more than a list of fines and 
pnnlsbmenta, oontatnlng no Instnietions for Jadictal procedures, and there- 
fore its sUenee on the snbjeet of oompargatlon affords no Indioation on the 
fttl^eet. The next In point of date, however, the Dooms of UlothhsBre and 
Badrlo, promulgated about A. D. 680, alludes to conjnrators under the name 
of awJas (eap. 2, 4, 6, Ao.)i after which they form a prominent feature in 
Anglo-Saxon jurisprudence. 

It is somewhat remarkable that the custom should not have been indige- 
nous among the inhabitants of Iceland, when it was universal among their 
parent Scandinavian races. Their earliest code, the Qriig&«, which dates 
from the twelfth century, contains no allusion to it (Schlagel, Comment, ad 
Grigis p. Ixxxiv.). It was, however. Introduced in the JamHda, a code 
which Haco of Norway endeavored, with indifferent success, to Impose upon 
them towards the dose of the thirteenth century. 

* nterque coram septlma manu proplnquorum, tactis sacrosanctis rellqulis, 
Jurejnrando dlcat nt nnnquam, etc.^Oan. RequlslstI, cans, xzxiil. q. 1. 



ADOPTXD DT THB OnUROH. 8) 

nnd in that atignst presence the PontiflT, whom no witnesses 
(larctl to accuse, cleared himself of the crimes imputed to 
him hy solemnly taking the oath of denial in company with 
twelve priests as compurgators.* Three years aflerwardS| 
the Kmiicror decreed that, in all doubtful caseSi priests 
should defend themselves with three, live, or seven ecclesi- 
astical compurgators, and ho announced that this de- 
cision had been reached by the common consent of Pope, 
patriarchs, bishops, and all the faithful.* It is true that a 
few months later, on being shown a decretal of Gregory IL* 

* SginhMi. AbbaI. ann. 800. — The monkiali ebronlolen bare endeaTored 
lo ooneeal ibe fiiei thai Leo nnderweni the form of trial like a common 
eriminal, but the evidence ii indnbitable. Charlemagne allndee to It In the 
Ca|ill«lam Aqni«|pimente ann. SOS, in a manner whieb admltc of no dlipnto. 

* Conraltn domlnl et patris noetri Ijeonia Aportoliei eeterommqne Romanm 
eeeieeijB epteeopomm et reliqaomm neerdotam iiTO Orientalinm et Ora- 
oomm patriarehamm et mnltoram canetomm epiacopomm et cacerdotom, 
neenon et noctrornm epifcoporam omninm eeterommqne laeerdotom ae 
IcTitamm anetoritate et coneenin, atqne reiiqnomm fldelinm et ennetomm 
eoMiliariomm noetrornm eonaaltn. — Capit Aqnbigran. ann. 803, cap. vit. 

' De prevbytero Tcro toI qnolibot taeerdote a popnio aecnmto, ii eerte 
noB faerint teitcc, qai crimini illato approbent Teritatem, Jnrejnrando eril 
ia medio, et tllnm teitem proferat de Innoeentim mm Tcrltate, eni nnda et 
aperta rant omnia, lieqae maneat in proprio gradn. — BonifiieU Bpiet. tzxwl. 

The rabjeet of the oathj of prieata was one of conilderable perplexity 
daring the dark egee. Among the nnmeroni privilegea claimed hj the laeer- 
dotal body wai exemption from the neeenttj of cwearing, and their eflbrta 
to tbia end date from an early period. That it wet a diipnted qaectlon ctcb 
in the time of St. Aagnstine ia shown by hia argning that the reaponaibility 
properly atlaebea to him who reqairea the oath, not to the oath-taker him- 
aelf. ■* Hon eat contra Del praDceptnm Jnratio, qnm a male eat non jnraatii 
aed Inerednlilatii ejna a quo Jnrare eogitnr. . • . Qnantnm ad me pertinet, 
Jnro, aed qnantnm mlhl ▼Idetar, magna neccMitate eompniana." (Apnd Ivob. 
Deoret. P. xii. e. S, 8.) In 458, the Bmperor Mareian admitted that coelo- 
aiaatira were forbidden by the eanona to awear — '*qaia eoeleaiaatleb regnlla, 
et eanone a beatiaMmia epiacopia antlquitna inatitnto, clericl Jnrare pro- 
hlbentnr." (Conat. 35 0. t. 8.) The Rale of St. Benedict contained a cianao 
"Hon Jnrare, no forte peijnret,** on which hIa commentator Smaragdna, in 
the niath centnry, obaerrea "non eat contra Dei prmeeptnm Jnrare,** bnt ont 
of abnadaat eaation he adda "necerae eat ergo nt nnnqaam Jnret, qnl per* 
Jnrare timet.** (Comment, in Reg. 8. Ben. cap. It. 4 37.) Bren CharlemagBo 
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ordering the clergy to rebut all accusations with their 
single oaths, he modified his previous command, and left 

In 801 yielded bii Mtent io the role, and forbnde the clergy from Uklng 
formAl oailu — '*nl nnUoi raeerdot qnioqaam earn Jarameniojuret.'* (Capii. 
ann. 801.) 

Tbia, howerer, had no permanent effeeft. The bbhopi of Neoitria, who 
In 868 claimed exemption from taking oatba of allegiance, admitted that 
judicial oatbi ooald properly be exacted of them. (Cap. Car. Calri Tit. xxvii. 
0. 15.) As the line of demarcation between the clergy and the laity grew 
wider and deeper, the effort waa renewed, and the oath wai regarded as a 
degradation to thoce engaged in the ■acred ministry of the altar. ** Manns 
enim per quam Corpus Christi eonflcitnr Juramento polhieUir? Abslt!'* 
The Bmperor Henry II., whose devotion to the church earned for him the 
honors of canonisation, endeavored to reconoiie the conflicting demands of 
piety and common sense by releasing, in 1020, the priesthood from the neces- 
sity of taking oaths, but allowing them to put forward substitutes, and thus 
to take the oath by proxy. "Quapropter nos, ntriusque, videlicet divinsB et 
humansB, legis intentione servata, decernimus ut non episcopus, non abbas, 
non presbyter, non eqjusconque ordinis elerious, non aliquis monachus vol 
sanctimonlalis, in qnacunqne controversla, sivi orlminali sive civili, Jn^u- 
random compellatur qualibet ratione subire, sed suis idoneis advocatis boo 
offlcium liccat delegare.** — Constit. Ariminens. 8. Henrici. (Migne's Patro- 
togia, T. 140, p. 232.) 

Where legislation was so variable and conflicting, It is not easy to ascer- 
tain positive results ; but in the eleventh century it would seem that before 
lay Judges ecclesiastics summoned as witnesses could not be forced to the 
oath, but that when they themselves were parties it could be administered, 
at the option of their superior, with the proviso that it should be employed 
only In Important cases. (Cf. Ivon. Panorm. Lib. v. c. 9, 10, 11.) Ivo of 
Chartres, whose authority as a canonist was undoubted, classes the prohibi- 
tion among the "prssceptiones mobiles," explaining that a necessary oath is 
no sin, but that he who can avoid swearing is in less danger of committing 
perjury than he who takes an oath. *<Non quod malum sit in contractibus 
hnmanis ex necessitate jurare ; sed quod longlus sit a perjurio qui nnnquam 
jurat, quam ille qui qualicunque ocoaslone jurat.** (Prolog, in Decrotum.) 
The struggle between the secular and ecclesiastical authorities on this subject 
is well exemplified in a case which occurred in 1260. The Archbishop of 
Rhelms sued a burgher of Ohaudardre. When eooh party had to take the 
oath, the prelate demanded that his should be taken by his attorney. The 
defendant demurred to this, alleging that the archbishop hnd in person pre- 
sented the complaint. Appeal was made to the Parlomont of Paris, which 
decided that the defendant's logic was correct, and that the personal oath of 
the prelaU was requisiU. (Ollm, I. 706.) 

In Spain, a bishop appearing in a secular court, either as plaintiff or 
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the matter to the discretion of his prelates ;* but this had 
no practical result. In 823, Pope Pascal I. was more than 
BusiKXsted of complicity in the murder of Theodore and 
Leo, two high dignitaries of the papal court. Desirous to 
avoid an investigation by the commissioners of Louis-le- 
IMl>onnaire9 who were sent for that purpose, he hastily 
purged himself of the crime in anticipation of their arrival, 
by an oath taken with a number of bishops as his com- 
purgators;* and it is a strilciiig example of the weight 
attaching to the system, that although the assumed fault 
of the victims had been tlicir devotion to the imperial 
party, and though the Pope had by force of arms prevented 
any pursuit of the murderers, the Emperor was powerless 
to exact satisfaction, and there was nothing further to bo 
done. PoiMS Pascal stood before the world an innocent 



It is true Umt, in the tenth century, Atto of Yercelli 
complains bitterly that a perverse generation refused to be 
satisfied with the single oath of an accused priest, and re- 
quired him to be surrounded b}' compurgators of his class," 
which that indignant saccrdotalist regarded as a grievous 
wrong. As the priestliood, however, failed in obtaining 
the entire immunity for which tliey strove during those 
tarl)ulcnt times, the unquestioned advantages which com- 
purgation afforded rccommendc<l it to them with constantly 
increasing force. Forbidden at length to employ the duel in 
settling their diflerences, and endeavoring, in the eleventh 
and twelfth centuries, to obtain exemption from the ordeal, 
they finally accepted compurgation as the special mode of 

d«f«ii4aDl, WM not exenptod from ih« oath, bat htA ibe liDgvlAr pHriUf • 
•r «ol being eomp6ll«d to toveb tbe Oo*p*lt oo wbteb be iwore. — Sieta P«r- 
ttdsf, P. ttt. Tit. zl. I. S4. 

' Ciipll. d« Pargat. Bayard, tnn. 803. 

* Kginbatd. AiiBal. ann. 8M. 

* Ballefiielioneni Igltvr aeearaii taatrdoila tub Jortjaraiido minima dtonnt 
mWra, nial plnraa aiiaa raaardolaa Mcnm aompallat Jarara.— Alton, da Praa* 
raria Xaalaabiil. P. i. 

8* 
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trial adapted to incmlKsra of the church, and for a long 
period we find it recognized as such in all the collections 
of canons and writings of ecclesiastical jurists.* From this 
fact it obtained its api)ellatiou of ^^purgatio canonica," or 
canonical compurgation. 

As already remarked, tlie origin of tlie custom is to lie 
traced to the principle of the unity of families. As tlio 
offender could summon his kindred around him to resist an 
armed attack of the injured party, so he took them with 
him to the court, to defend him with their oaths. Accord- 
ingly, we find that the service was usually performed by 
the kindred, and in some codes this is even prescribed by 
law, though not universally.* The practical working of the 

' Burohardut, Ito, GratUnai, passim,— Iron, Epift 74. 

• L. Longobard. Lib. ii. Tit. xxi. S «. Tii. It. f 12.— L. Bargand, TiL 
TiU.— L. Boolei. Hoeli Dha e. 26. Lawi ofEUielrvd, TiL ix. H 23, 24.— L. 
H«niioi I. oftp. Ixxi?. f 1. — See alf o the daoreial of Gregory IL alluded to 
abore. 

Tbii point alTordi an Ultisiralion of Uie divergent euitomi of the Latin and 
Teutonic raees. The Roman law exeroiaed great disoriuiinalion in admitting 
the erldenoe of a relative to either party in an aoiiun (l*auli Son tent. Lib. 
V. Tit. zv.— Li. 4, 6, 0, 0. Dig. xxii. v.). Tlie Wieigoths not only adopted 
this prinoiple, but oarrifd it io far aa to exoludo the ovidenoe of a kineman 
In a cause between hie relative and a itranger (L. Wisigoth. Lib. ii. TiL iv. 
c. 12), which wu adopted into the Carlovingian legislation (Benedict. LeviL 
Oapitul. Lib. yi. e. 348) under the strong Romanising influence which then 
prevailed. The rule, once established, retained its place through the vicissi- 
tudes of the feudal and customary law (Beaumanoir, Ooutumes du Bean- 
Yoisis, cap. xxxix. f 38.— OouL de BreUgne, TiL viiL arL 161, 162). 

On the other hand, the Teutonic cuntom Is shown as still influential in the 
eleventh century, by a law in which the Emperor Henry II. directs the em- 
ployment of twelve of the nearest relations as oonjurators, in default of three 
peers of the accused — *'cum tribus paribus se expurget; si autem pares 
habere non potuerit, cum duodecim propinquioribus parentibus sedefendat" 
(Peudorum Lib. v. TiL ii.). It was a settled principle in the Danish law to 
a later period. A code of the thirteenth century directs " Factum autem si 
negat, oognatorumjurejurando se tueatur'* (I^g* Cimbric. Lib. ii. c. 9) ; and 
in another of the thirteenth and fourteenth centuries it is even more strongly 
developed : *' Bi juramento cognatorum, quod dioitur nefl'n i kyn se non de- 
fenderit, solvat bondoni XL. marcas, et regi tantum'* (Gonstit. Woldomarl 
Regis, 4 ix. also \\ 62, 66, etc.). lie who had no relalives was obliged to 
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enstom Is fairly illustrated by a case recounted by Almoin 
OS occurring under Cliilix;ric I. in tlie latter half of the 
sixth century. A wife suspected by her husband offered 
the oath of purgation on the altar of St. Denis with her 
relatives^ who were persuaded of her innocence ; the hus- 
band not yet satisfied, accused the compurgators of per- 
jury, and the fierce passions of both parties becoming ex- 
citetl, weapons were speedily drawn, and the sanctity of the 
Tonerable church was profaned with lilood.^ 

It was manifestly imi>ossible, however, to enforce the rule 
of kinship in all cases, for the number of compurgators 
varicil in the different codes, and in all of them a great 
numlKsr were required when the matter at stake was large, 
or the crime or criminal im|>ortant. Thus when Chilperic 
I. WAS assassinated in 584, doubts were entertained as to 
the legitimacy of his son Clotair, an infant of four months 
— doubts which neither the character of Queen Fredcgonda 
nor the manner of Chilixsric's death had any tendency to 
lessen; and Gontran, brother of the murdered king, did not 
hesitate to express his belief that the royal child's paternity 
was traceable to some one of the minions of the court — 
a belief doubtless stimulated by the promise it afforded 
him of another crown. Fredegondo, however, repaired her 
somewhat questionable reputation and secured the throne 
to her offspring, by appearing at the altar with three bishops 
and three hundred nobles, who all swore with her as to 
the legitimacy of the little prince, and no further doubts 
were ventured on the delicate subject.* A similar case 
occurred In Germany in 899, when Queen Uta cleared her- 

Uke sn onlh to that effeet, and then he wm permiUed to prodaoc tweWo 
oilier mon of proper oharaeter, hg fnu mtn. (Ibid. \ 86.) A relie of the 
wm% prineiple if ihown at the Mme period in a prorisioii of the mnnielpol 
law of Soothern Gennaoy, hj which a child under fonrieen jean of age, 
when aeeaeed of any erime, eonld ho elcared by Ihe parg atoria] oath of the 
bllior (Jnr. ProTia. Alanian. cap clxiz. \ I). 

' Aimolnl Lib. iii. c S«. 

* Href. Taron. Lib. Yiit. c. 9. 
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self on an accusation of infidclitj, bj taking a pnrgatoiial 
oath with eighty-two nobles.* So in 824, a dispute between 
Hubert, Bishop of Worcester, and the Abbey of Berkeley, 
concerning the monastery of Westbury, was settled by the 
oath of the bishop, supported by those of fifty mass-priests, 
ten deacons, and a hundred and fitij other ecclesiastics.* 
These were, perhaps, exceptional cases, but in Wales, 
where the custom was perpetuated until the fifteenth oen* 
tury, a form of it was known under the name of ossolA, in 
which no less than three hundred conjurators were habitu- 
ally required.* 

Under these circumstances, it is eyidently impossible that 
a kindred sufficiently large could have been assembled in the 
most numerous families, and even when the requirements 
were more reasonable, the same difficulty must firequently 
have occurred. Among all tribes, therefore, the aid of those 
not connected by ties of blood must often have been neces- 
sary, and as it was a service not without danger, as we shall 
see hereafter, it is not cosy to understand how the requisite 
number was obtained. In certain cases, no doubt, the 
possibility of obtaining those not bound by kiudrcd to 
undertake the office is traceable to the liability which in 
some instances rested upon a township for crime com- 
mitted within its borders.* 

' Herman. OonirMt. ann. 899. 

* Bpelman. Coneil. I. 835. 

' On qu« ill Tooiront at exoufer (d« la mori das iielB rebellaa tntj taai) 
par on atiaih Mlonqoa la cuituuio da Qalai, eoii ^ dira, par la fanuanl dn 
000. bominea, ato.— I. Henry V. oap. ri. (Spelman. GIom. f. t. AsmuA), 

* This has baen daniad bj tboaa who anama ibai iht/ntAAorgt of Bdward 
iba Confenor ara Uia aarllaii inatanoa of lueh iDsUtutioni, bat traaas of oom- 
munal Booiatlai ara to ba found in tba aarliait tazt of tha Saliqua law (Firat 
tazt of Pardanni, Tit. xlt.), and both Childebart and OloUir II., in adioU 
promnlgatad near tha eloia of tha lizth centarj, hold the hundredi or 
townebipe raiponaibla for robbariai oommittad within their limiU (DaoraL 
Childebertiaan. 696, o. 10— Deeret. Oblotariill. o. I). 

It ia not improbable that, aa tha family was liable for tba miadaede of lie 
members among all the barbarian raoes, so tha tribe or olan of the offender waa 
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It would be endless to specify all the Tariations in the 
nnmbers required by the different codes in all imaginable 
cases of quarrel between every class of society. A few 
generalizations may, however, be deduced from among the 
chaotic and conflicting mass of regulations which are to be 
found in the laws of the numerous races who adhered to the 
custom for so many centuries. Many elements entered into 
this ; the nature of the crime or claim, the station of the par- 
tics, the rank of the compurgators, and the mode by which 
they were sc1ci*tcd. Tlius, in the simplest and most ancient 
form, the Ralique law merely specifics twcnty-ftve compur- 
gators to be equally chosen by both parties.* Some for- 
mulas of Marculfus specify three freeholders and twelve 
friends of the accused.* A Merovingian edict of 593 directs 
the employment of three i)ecrs of the defendant, with three 
others chosen for the purpose, probably by the court.* 
Alternative numbers, however, soon make their appearance, 
depending upon the manner in which they were chosen. 
Thus among the Alamanni, on a trial for murder, the 
accused was obliged to secure the support of twenty chosen 
men, or, if ho brought such as he had selected himself, the 
num1)er was increased to eighty.^ So in a capitidary of 

lUbU wb«tt the offtne* wm oommliUd upon m iii«iBb«r of »notiier tribe, and 
Meh •diets tm those of Childebert and Cloteir were merelj »d«ptotionf of the 
rale to the existing eondltion of soeietj. The most perfeet early eode that 
has reaehed ns, that of the aaeient Irish, expresses In detail the responsibility 
of each sept for the aetiens not only of Its members, bnt of those also who 
were in any way oonneeted with it. ** And beeanse the fonr nearest trlbea 
bear the erimes of eaoh hinsman of their stook. • . . And beeanse there are 
fear who hare an Interest in erery one who snes and is seed : the tribe of 
the father, the ehlef, the ehnreh, the tribe of the mother or foster-fhther. 
. . . Rrery tribe is liable after the abscond ing of a member of it, after aotioe, 
after warning, and after lawfal waiting."— Senehos Mor. 1. 16S-6. 
' First text of Pardemns, Tit xlii. f 5. 

* Inseqnentnr Toro post Ipso tree aloarll et dnodeolm oonlandaates Jvra- 
Tenint — Marealf. App. xxxU. ; Ibid. xxix. 

* Past, pro Tenore Paeis oap. t1. 

* L. Alaman. Tit. IxxrI. Bo in 923 the Conneil of Cobienis dlreeUd that 
acensatioas of saerilege eonld be rebntted with *' XXIV totis nomiaaUs atqne 
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803 Oharlcmagno prescribes seyen chosen conjurators, or 
twelve if taken at random/ a rule which is virtually the 
same as that laid down bj the Emperor H^nry III. in the 
middle of the eleventh century.* 

Variations likewise occur arising from the natnre of the 
case and the character of the plaintiff. Tims in the Scottish 
law of the twelfth century, in a criminal charge, a man could 
defend himself against his lord with eleven men of good 
character, but if the king were the accuser, twenty-four 
were requisite, who were all to be his ])eers,* while in a civil 
case twelve were sufficient.* So in the burgher laws of 
David L, ordinary cases between citizens were settled with 
ten conjurators, but eleven were necessary if the king were 
a party, or if the matter involved the life, limb, or lands of 
one of the contestants.* Instances also occur in which the 
character of the defendant regulated the number required. 
Among the Welsh, the laws of Hoel Dha provide that a 
wife accused of infidelity could disprove a first charge with 
seven women ; if lier conduct provoked a second investiga- 
tion, she had to procure fourteen; wliile, on a third trial, 
fifty female conjurators were requisite for her escape.' In 

•leoUi Tirii ... Mi »Uliiioii nomlnaiix tamen ing«nnli LXXII." (UmU- 
b«iiii Oonoil. Q«rmui. II. 600.) 

* OapH. Om. Mag. IV. ann. 803, eap. z. 

* Ei e»Urb hominibut non plus d«b«nt quam Mpt«m penonafl, nil rero 
loeiU duodeoim.— Qoldast. Conslii. Imp. I. 231. 

' Qaonlan Attaohiaiii«nia oap. zzIt. ii 1| 4. In anotb«r code of nearly 
ib« fame period, in simple oasee of iheft, when ihe aeoueer had no tesiimon/ 
to inbetantiate hie olalm, thirtj oonjuratora wore neceiiary, of whom three 
moflt be nobles.— Regiam Majeatatem Lib. it. o. 21. 

* Quoniam Attaohiamenta oap. Izzt. fi li 4. 

* Leg. Bargornm oap. zziT. f 8. In oaeei ooonrring between a eltiien 
and a oonntryman, eaoh party had to provide ooi\)aratorf of hie own ola«. — 
Ibid. 4 1. 

* Leg. Boelef . Hoeli Dha oap. 14. — It If worthy of remark that one of the 
few direotionf for legal prooedurea oontalned in the Korun relatee to oasea 
of thia kind. Chapter zzir. 6-0 direeta that a hoaband aeoaaing hia wife of 
infldelity, and haring no witneaaea to proye It, ahall aubatantiate hia aaaertion 
by awearing fiyb imea to the truth of the charge, invoking upon himaelf the 
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the Anglo-Saxon Jurispnidcncef the frangensjunjurandumj 
fi8 it was called, grew to be an exceedingl j complex system 
in the rules by which the number and quality of the conjn- 
rators were regulated according to the nature of the crime 
and the rank of the accused. In cases of iieculiar atrocity, 
such as a violation of the sanctity of the grave, only thanes 
were esteemed competent to api^earJ In fact, among the 
Anglo-Saxons, the value of a man's oath was rated accord- 
ing to his rank, that of a thane, for instance, being equal 
to those of seven yeomen.* The same peculiarity is ob- 
servable among the Frisians, whose laws required that 
compurgators should be of the same class as their principal, 
and the lower his position in the State, the larger was the 
number requisite.* 

Equally various were the modes adopted for the selection 
of rompurgators. A mong tlie untutored barbarians, doubt- 
less, the custom was originally universal that the defendant 
procured the requisite number pf his friends, whose oaths 

■Ml«dl«lloB of G«d ; whUe llie wife wm abU to r«bai tti« aceiu«lioB hj tti« 
••■• preeMi. Ai this ehaptor, how«T«r, wsi i«?eAl«cl to the Prophot sfUr 
ho bad wrilhvd for a month onder a ehargo broaght-againrt bis IkTorito wifo 
Ayoiba, which ho ooald not difrogard and did not with to ontertaiB, tbo 
law li rathor to bo looliod opon aa ex poa faeio than aa Indieatlng any 
pocnliar tendonoj of tbo ago or raoo. 

' Wealroaf, t. «. raortaan reforo, ott opai nitbingl; li qals hoe nogaro 
ToHt, Ikoioi boo ona zl?iiL tajnia plono nobUiboi .— Log. iBthelatani, do Or* 
daUo. 

* SaeraaontaB Itboralia bominla, qaom qaldom Tooant tw4fl*»f» d 9m a n^ 
dobot ilaro ot raloro jaramoatam Mptom Tillanomni. (Log. Cnotl oap. 1S7.) 
Tbo ttrtlfkfnieman moant a tbano (Twolfbindoa oft bono plono nobUit I. 
Tbainw.— Leg. Ilonrlol I. Tit. IxxrL f 4), wbooo prieo wai 1300 tolldi. Bo 
thoroagblj did tbo itrvotaro of Jorispradeneo dopond vpon tbo ijitora of 
wobrglld or eompooltion, that tbo Tarioof elanet of toeloty wero namod 
according to tbo Talao of thoir beads. Thai tbo Tillola or chtrleman wm 
also oalled iwfkin^MS or twykituUman, his wehrglld being SOO soUdl ; tbo 
fmiemicki (road-knlgbt, or raoantod follower) was a ttrJundewutn ; and tbo 
oooiparatiTo jadleial weight of thoir oaths followed a similar seals of ralaa* 
UoB, which was In foreo oron snbsoqvontly to the Conqaost. (Log. Denrlol I. 
Tlt.lxiv. fS.) 

« L. FrisloB. Tit. L 
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wete sofficicni lor his dudiArge. Eren to a eMBpaimiirelj 
UU€ period Uiis preraikd extensiTel j, ^ud its ctUs were 
forcibly pointed oat bj HiiKTnar in tbe ninth centaij. In 
lefoaing to admit the purgation of an odemling |>ricsi with 
ecclesiastics of his own choice, he states thai evU-mindcd 
men combined together to defeat justice and secure immo- 
nitj Ibr their crimes bj sening each other in turn, so thai 
when the accused insisted on offering his companions to 
the oath, ii was necessary to make them anilergo the or- 
deal to proTC their sincerity.* Uis expressions show thai 
the question of selection ai thai time was undecided in 
France, and the altematire numbers alluded to above 
prore thai efforts had been made to remove the difficulty 
withoui success. Other nations, however, met the ques- 
tion more decidedly. The original Ijombard law of King 
Rotharis gave to the plaintiff the privilege of naming a 
majority of the compurgators, the remainder being dioeen 
by the defendant,* but even in this the solidarity of the 
family was recognized, since it was the duty of the plain- 
tiff to select the nearest relatives of his adversary.* The 
English law was the first to educe a rational mode of trial 
from the alisurdity of the barbaric traditions, and there it 
finally assumed a form which occasionally bears a striking 
resemblance to trial by jury — in fact, it insensibly runs into 
this latter, to which it probably gave rise. By the laws of 
Canute, in some cases, fourteen men were named to the 
defendant, among whom he was obliged to find eleven will- 
ing to take the purgntorinl onth with liim.* The selection 

' Bl aoUm draoninaUw a nobii tibi presbyUrot •A faoiMB svAm pargmn- 
iUm hab«re ncquii, et alio* adMoam jarandaoi cooduierii, quoniau azporii 
fanitti qootdaoi ad invieem eontpirasfe, ei repeiiU matuo in taa purgation* 
joreni, ale.— Ilinemari Epiai. izxir. Bo alao in hi« Capii. Sjnod. ann. 862, 

II. XZT. 

* L. Longobard. Lib. ii. Tit. Ir. f 5. 

* Ibid. Tit. xzi. 4 9. The plaintiff, howerar, was prohibitod from nomi- 
AallDg aD7 of tha family who were pertonall j hostile to the defendant. 

* KomlBCBtar el XIV., et adqoirat XI., et ipee tit dnodecimut.— L. CnuU 
a. IztL 
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of these Tirtunl jurors was probablj mndo by the gerefa^ 
or shertflT;* they could be challenged for suspicion of par- 
tiality or other comiwtent cause,' and were liable to rejec- 
tion unless unexceptionable in every particular.* Very sim- 
ilar to this was i\\^8tockneffnoti\\ii ancient Danish law, by 
which, in cases where the relatiyes were not called ui)on, 
thirteen men were chosen, a majority of whom could clear 
the accused by taking th6 oath with him. They were nom- 
inated by a ixsrson api^oiuted for the purpose, and if the 
court neglected this duty, the priyilege enured to the plain- 
tiff.* 

Tlie Northern nations were evidently less disposed to 
favor the accused than the Southern. In Sweden and 
Denmark, another regulation provides that although the 
defendant had a right to demand this mode of purgation, 
}*rt the plaintiff had the selection of the twelve men who 
served as conjurators ; three of these the accused could 
challenge for enmity, but their places were supplied by the 
plaintiff.' The evanescent code compiled for Norway and 
Iceland by Ilaco Ilaconsen towards the close of the thir- 
teenth century is more equitable in its provisions. Though 
It leaves the nomination of the conjurators to the defendant, 
the choice is subject to limitations which placed it virtually 
in the power of the court. Tlicy were required to l)c men 
of the vicinage, of good repute, i^eers of the accused, and 
in no waj' connected with him by blowl or other ties,* 

Such care in the selection of those on whom duties 

■ Laws ofStlMlrMl, Tii. lit. e. xm. 

• L. mnrlel I. TH. xui. « 8. 

* Ibid. Tit IzH. S 10- 

« Oowill. WoIdMiari B«glt, H Hi. IzzH. 

• L. BoMto Ub. Tii. 0. 8.^Cluuri. Woldemari lUglt, ann. 1I6S. {Dm 
Caaf* f. T. Jurmwftniufm,) 

* BJvsdMD M ipM dignlUtlf, ]»rozvRi« hablUntct, •! h^Jw r«l raazim* 
gaari, mt aSaiteUf neo liiUro«d*iiU«m eAuarvB tIucbIo cam no eo^j«B«ti, 
•dalUi «l*Ut M Jadietl, ■•« In anlee^Maa »■! pcijarll Ml fal«l UtUawli 
•«to l«auM0.--JMmtidii, ThioTii-Biillir, cup. Iz. z. 

4 
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BO responsible devolved did not prevail among the more 
Southem races at on earlier age. Among the Lombards, 
slaves and women in tutelage were often employed.* The 
Burgondians required that the wife and children, or, in 
their absence, the father and mother of the accused should 
assist in making up the number of twelve,' and the idle 
nature of the ceremony under such regulations is shown 
by its prohibition under Charlemagne for the reason that 
it led to the swearing of children of tender and irrespon- 
sible age.* That legislator, however, contented himself 
with forbidding those who had once been convicted of i)er- 
Jury from again appearing either as witnesses or conjura- 
tors;* and the little care that was deemed necessary in their 
selection is shown by a law of Louis-lo-Ddbounaire ordering 
that landless freemen should be allowed to serve as coii- 
Jurators, though ineligible as witnesses.* A truer concep- 
tion of the course of Justice is manifested, some centuries 
later, by the Bdarnese legislation, which required that the 
aeguidars or conjurators should bo men able to pay the 
amount at stake, together with the fine incurred by the 
losing party,* or that they should be fair and loyal men, 
not swayed by enmity.^ 

Yariations are likewise observable in the foim of admin- 
istering the oath. Among the Alamanni, for instance, the 
compurgators laid their hands upon the altar, and the 
principal placed his hand over the others, repeating the 
oath alone;' while among the Lombards, a law of the Em- 
peror Lothair directs that each shall take the oath sepa- 
rately.* It was always, however, administered in a conse- 

* L. Longobard. i. zzziii. 1, 8. * L. Dargund. Tit. viii. 
' Caplt. Car. Mog. i. ann. 780 o. Izil. ' Ibid. 

* Capii. LudoY. Pii ann. 829 Tit. iii. f ri. 

* For d« Morlaaf, Rubr. xli. art. 146-7. The fame oapaoitj waa required 
of the UttimonU or witnesfea. 

^ Que f Ion booa et loyaiu, et qne no elen tnemiezf . — ^Fori de Bdarn, Rnbr. 
xxz. 

* L. Alaman. Tit. vi. * L. Longobard. Lib. ii. Tit. Iv. S 28. 
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cmtcd plftce, bcforo delegates appointed by the Judges 
trying tlic canse, sometimes on tlie altar and sometimes on 
relics. A formnla of Marculfus specifies the Gapella S. 
Martini, or cope of St. Martin/ one of the most venerated 
relics of the royal cha|)el, whence we may perhaps conclude 
that it was habitually used for that purpose in the business 
of the royal Court of Api)eals. 

Tliere has been much discussion as to the exact nature 
and legal weight of this mode of establishing innocence or 
vindicating disputed rights. Some authors assume that in 
the early ])eriod, before the ferocious purity of the German 
character had become adulterated with the remains of Ro- 
man civilisation, it was used in all descriptions of cases, 
at the o]ition of the dcfrudant, and was in itself a full and 
satisfactory proof, received on all hands as equal to any 
other." The only indication that I have met with tending 
to the sup])ort of such a conjecture occurs in the Lombard 
co<1e, where Rotharis, the earliest compiler of written laws, 
abolishes a previously existing privilege of denying under 
oath a crime after it had been confessed.' A much more 
powerful argument on the other side, however, is derivable 
from the earliest text of the Salique law, to which reference 
has already been made. In this, the formula shows clearly 
that conjurators were only employed in default of other 
testimony;^ and what lends additional force to the conclu- 

' ' Mareair. Lib. t. Fomvl. xxztUI. 

* KSnlgtwftH^r, itadtt HUlori<|iieff, p. 167. 

' Naa D«Ui He«fti, poftqnam manifotUTerli, pMtea per fMnBiaiiivm 
negart, qvod non til evipabllls, potlqaan llle ta ovlpabilem a«lgna?ii. 
Quia Ballof oognoTlBttfl In regno noetro lalef pra?afl opponantea Intanilonce, 
•i hiN moremnt noa pr^Mntara eorrlgera lagcm, el ad nellorem eiatvB 
reroeere. — L. Lengobard. Lib. it. Tit. Ir. § 8. 

* SI qala homlnen lagenno plnglaTerlt ei probailo eerla son fait, aleal 
pro oeelio Jaratore donet. SI jaratorei non potuerli Invenlre, VIII If dina- 
rio«. (|ai foelant eolldoe CC, ealpabllls jndleetar.— Tit. zzxiz. § S. A eliBt- 
lar iirotUlon— '*ri tamen probatio eerta non rvarit'*— ocean In Tli. zlil. \ b. 
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tlon is that this direction disappears in subsequent revisions 
of ttic law, wlierciu tlie influences of Cliristianity and of 
lioman civilization are fully appai*ent. No safe dedue- 
tions, indeed^ can l>e drawn from more omissions to specify 
that the absence of witnesses was necessary, for these ancient 
codes aro drawn up in the rudest possible manner, and 
regulations which might safely be prestmied to be familiar 
to every one would not t)o re|X!ated in their curt and bar- 
tmrous sentences with the careful redundancy of verbiage 
which marks our modem statutes. Thus there is a passage 
in the code of the Alamanni which declares in the most 
absolute form that if a man commits a murder and desires 
to deny it, he can clear himself with twelve conjurators.^ 
Ttiis, by itself, would authorize the assumption that com- 
purgation was allowed to override the clearest and most 
convincing testimony, yet it is merely a careless fonn of 
expression, for another section of the same code e3q)re8sly 
provides that where a fact is proved by comi)ctcnt witnesses 
the defendant shall not have the privilege of producing 
compurgators.* 

It therefore seems to me evident that, even in the earliest 
times, this mode of proof was only an cxpcdieut resorted 
to in cases of doubt, and on the necessity of its use the 
rachinborg$ or Judges probably decided. That it was so 
in subBCcpieut times is generally admittc<l. It is scarcely 
worth while to multiply proof; but a few referauces will 
show the light in which the custom was regarded.* 

*■ St qnii homintm oooidarU et negare voluerit, oum daodeolm nominaiis 
Jar«t. — L. AUman. TU. bxxxiz. 

* Ibid. TU. ZLii. 

* Vor intiano«, in ih« Baloarianlaw— **Koo faeiUad faoramenta TeiilAlur 
. . . In hU vero eausU laoramenta prioaUniur Inquibaa nuUam probntion«in 
dlaoanio JudloanUf invenerU." (L. Baioar. TU. viii. o. 16.) la a CapUa- 
lary of LoaU-le-Ddbonnaln, — " Bi hujai faoU tMtes non habuerU oum duo- 
doolin ooi\{araioribns legUimU per •aoramontum adfirnisi." (CapU. Ludor. 
PU ann. 810 S !)• In one of the Emperor Lothair,— <*Si testes habere non 
poierl.i, oonoedimof ut oum XII. Jaratoriboa jaret." (L. Longobard. Lib. i. 
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Confidence in its ability to supplement absent or deficient 
testimony was manifested in a singular form — ^the jurti- 
menium Bupcrmortuum — which was employed by various 
races, at wide intervals of time. Thus, in the earliest legis- 
lation of the Anglo-Saxons, we find that when the defendant 
or an important witness was dead, the oath which he would 
have taken or the deposition which he would have made 
was obtained by proceeding to his tomb, where a certain 
number of conjurators swore as to what he could or would 
have done if alive' Two centuries later, the same custom 
is alluded to in the Welsh laws of Hocl Dha,* and even as 
late as the thirteenth century it was still in force in Southern 
Ocnnany." 

Til. tx. 4 S7.) So Looif II., In 854, ordered Ihsl Araiui uenaod ofharborlas 
robber*, if Ukea in the oet, wm Io be immedialelj pnnished, bai If merely 
el ted OB popular ramor, be wai at llbertj to elear binaelf with tweWe eom- 
par^atort. (Reeeei. TIeinen. Tit. ii. eap. S.) 

It waa the lame ia eabeeqaeat periode. The Soottieh law of the twellUi 
oeatary alladee to the abeenee of testlmoay ai a neoeeaarj prellmiaary, bat 
whea aa aeqaittal waa onee obtained in thif manner, the aeeayed leema to 
ha?e been free from all ivbeeqnent proeeedingi, when ineonrenient witncoeee 
might perhapa tarn op—" Bt el hoe modo pargataf fnerit, abeolretar a po- 
UUono Regie in poeteram.*' (Regiam Majeetatem. Lib. it. e. SI.) Bo, in 
the laws of Nieaport, granted by Philip of Aleaee. Coaat of Flandera, la 
1163. **Bt el hoe ieabiai toI opidanl non eognoTerint, eonqaoreni eom 
jaramento qnerelam iiaam eeqaetar, et alter ee eieaeablt Jaramento qoinqae 
homiaam. '* (I^eg. eeoandn Norlporiap.) The legislation of Norway and leo- 
laml in the neat eentary is oTen more poaitire. ** lie tantam oonoeaeia qam 
legnm eodiees eaaelunt, jaramenta nempe pargatoHa et aoeaiatoria, abl 
legitimi defneriat testes." (Jamslda, Mannhelge, eap. xxxtII.) 

Ob the other hand, an exeepUon to this general prinelple ii apparently 
foaod in a oonsUtation of the Bmperor Henry III., isaaed aboat the middle 
of tlm ole?enth eentary '* Si qaem ex his domloas saas aeeasa?erit do qaa- 
eanqao re, licet llll jaramento se onm sals eosBqaallbas absolToro, ezeeptis 
Iribaa : hoe eat si In Titam dominl snl, aatin eameram ^at eonsillam habalsso 
argaltar, aat ia manitiones ejas. Cssteris Tero homlnlbos de qaaeanqao 
objeoUone, abaqae adrooato, eam sals eomqaallbaa Jnramento so poterit ab- 
aolvere." (Uoldast. Constit. Imp. I. 131.) 

* Dooms or Ine, eap. liil. * Leg. Beeles. Iloell Dba e. S7 

■ Ba aatem debita de qalbas noa eoastat, saper mortaam probari debenti 
sepliaKa ouuia.— Jar. ProTln. Alaman. cap. r\\. f S. 

4* 
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In such cases as these, there could bo no doubt as to the 
absence of testimony, but legal compHcatious are too vari- 
ous and perplexing to render all questions so easy of solu- 
tion, nor can we e3q)ect to find, in the simplicity of primitive 
laws, elaborate general directions that may guide us in any 
attempt to investigate thoroughly the principles which the 
untutored barbarian may have applied to determine the ad- 
missibility of this kind of evidence. That they were not 
always such as would appear rational to us of the nineteenth 
century may safely be assumed. The laws of Iloel Dha re- 
quired, for instance, that compurgation should be allowed 
only in cases of uncertainty,^ yet how latitudinarian was tlie 
definition of uncertainty, and how great was the benefit of 
the doubt interpreted in favor of the criminal, is shown by 
its application to parties taken in adultery, flagrante de- 
lictum who were allowed to escape on the production of fifty 
men to take the oatli with the male culprit, and fifty women 
with the female,' though what was the vei*dict when the one 
was successful and tlie other partner in guilt failed, does 
not appear. 

The employment of compurgators also deiiendcd fVo- 
quently upon the degree of crime alleged, or the amount at 
stake. Thus, in many codes, trivial offences or small claims 
were disposed of by the single oath of the defendant, while 
more important cases required compurgators, whose num- 
bers increased with the magnitude of the matter in question. 
This principle is fairly illustrated in a charter granted to 
the Yenetians in the year 1111 by ITeury V. la suits which 
amounted only to a silver poiuid, the oath of the party was 

* L. EooIm . 0. 8. Bt hoo tamen fit inoertum. 

* The oradit J of UiU regnlaiion li alinosfc Inoredible. — ** Et tribal de eaaaif 
daUr tolejurameiitttiii. Sivideatnr malier ▼enieni de luoo d« unafiarto, 
el vir Tenieni de altero parte ejuadem laoi In eadem bora, vel si videantar 
iniimnl Jaoentefl lub nno pallio, vel li videatur vir inter femora mulieris." 
(Ibid. oap. 17.) Perbapi thii maj be attributable to the looienen of the 
marriage iio among the Welsh of the period. 
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sufficient; but if the claim amounted to twclyo pounds or 
more, then twelve chosen men were requisite to substantiate 
the oath of negation.^ 

In later times, compurgation was also sometimes used as 
an altenmtive when circumstances prevented the employ- 
niont of utlicr |K>pular modes of dcttidhig doubtful cases. 
Those, for instance, who would onlinarily Ix) required to 
defend themselves by the wager of battle, were i)ennitted 
b}*^ some codes to substitute the oaths of a certain number 
of conjurators, when precluded by advanced age from ap- 
|)earing in the arena. The burgher law of Scotland affords 
an example of this,* thougli elsewhere such cases were 
usually settled by the substitution of champions. 

The ])rimitive law-givcra were too chary of words in their 
skeleton codes to embody the formula usually employed 
for the compurgatorial oath. We have therefore no posi- 
tive evidence of its nature in the earliest times; but as the 
forms made use of by several races at a somewhat later 
|ierio<l have been preserved, and as they resemble each 
other in all essential respects, we may reasonably assume 
that little variation had previously occurred. The most 
ancient that I have met with occurs in an Anglo-Saxon 
fonnulary which is supiK>sed to date from al>ont A.D. 900: 
^Hy the liord,' the oath is clean and uni)erjurc<l which N. 
has swoni."* A century later, in a compilation of the 
liombanl law, it api)ears: *^That which the accused has 
sworn is true, so help me God."* Tlie form siXK^ified in 
Ileam, at a i)eriod somewhat subsequent, is curt and dcci- 

* UatgCod. lUI. Diplom. II. 1055. 

* 81 V«rgratto MlamniAlai praUrili »Ulem |tQ|piMi4l, et ho« tnonlaTwrii 
H OT* rcii|MNMloB*, BOB |tQgiiabit. 8«d Janraienlo daod««lB Uliaa qoftlii 
tpM fa^rii, M pargmbtl.— L. Dargonm e»p. S4 ff 1, S. 

* Oa |>mie DrihUn m aK ii ol»n« aad anmsae )>• N. iwor. — ^Thorpa'i An- 
eUaiLawt. I. tS(K.l. 

* Hm qaod anwnalai JoraTii, T»nim jara?lt Sie Daai, eto.— Fonaol. 
VH. la L. LanK«ilMiH. (ncnr|ii«rh, 1375-A.) 
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mre: ^Bj i\u:Me satoU, he telU the truth;"* while the code 
m t(ffi:it in Xomuuuly outil the Bixteenth century directs 
m iinth uUiUiU'jd in spirit: '^The oath which William has 
uwoTU in true, uo lic»li# me Ocn! and hi4 saints.'^ It will be 
iAmtctifed that ail thene, while e»fteutially diatinct from the 
(rath of a witneaa, are atill uuiiualilicd aaaertiuua of the 
truth of the princt|#al^ and not mere asseverations of hetieT 
or protestations of confidence. The earliest deiuulore from 
tills fiositire affirmation, in secular Jurisprudence, occuni 
In tlie unsuccessful attempt at legislation for Norway* and 
Iceland by Ilaco Ilaconsen in the thirteenth century. In 
this, tlie fmfiropriety of such oaths is pointed out, and it is 
directed that in future the compurgator shall swear ouly, 
in confirmation of his principal, that he knows nothing to 
the contrary.* 

Wo shall see that before the custom fell into total disuse, 
the change which Ilaco vainly attempted for his subjects 
came to fje generally adopted, in consequence, principally, 
ift the example set by the church. Even before this was 
formally promulgated by the Poi)cs, however, ecclesiastics 
o<$casioually showed that they were more cjireful as to what 
they swore, and at a comparatively early period they intro- 
duced the form of merely asserting their belief in the oath 
taken by their principal. Thus, in 1101, we find two bishops 

' Vn ftfiaeti ftnU Ter dlU. — Von de B^arn, Babr. li. art. 165. 

' iNi §tm0tki qD« Quniaume a Jnr6, taaf •ermeni a jur^, aimi m*aUi Dieu 
•i Ml Sftlnait.— ADoi«DDe Coot, do Normandle, chap. Izzzv. (Boardot de 
liUlitboiirc, IV. 64.) 

' If obli adboM Dm ooram perioalotom eise vldetur, ejus, oujua inieroti, 
JttiflaraDduni pursalorlum edendo prioeuiite, omnaa (ab ao produoti Uaio«) 
lifd«m ao IIU «ODe«piii TerbU jorare, Inoeril quamrit fuerini, vera ne an 
falsa Jiireiit. Not leglbai Ulatttm voluinuB ut ilU, eujut interest, Jusjuran- 
dttm oooeeptls yerbis solam prsBstet, osDteri vero ejus firment Ju^nrandnm 
•4ljlelentes se neqnid verius, Deo coram, scire, qaam jurassont. — Jarnsida, 
Mannbelge, oap. xziTli.— The passnge is cnrious, as showing how little oon- 
fldenee was really felt in the purgation, notwithstanding the weight attaohing 
to It by law. 
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cnclcAvoring to relieve a brother prelate from a charge of 
Riiiioii}', and their compurgator ial oath ventures no further 
than ^* I believe that Norgaud, Bishop of Autun, has sworu 
the truth. So help me God.'" 

Notwithstanding the universality of the custom, and the 
alisolute character of the decisions reached bj the process, 
it is easy to discern that the confidence rei)Osed in it was 
of a very qualified character, even at an early iKsriod. The 
primitive law of the Frisians dcscril^es some whimsical 
proceedings, prescril^ed for the pnriH>se of determining the 
rcs|>onsibility for a homicide committed in a crpwd. The 
accuser was at lilierty to select seven from among the par- 
ticiiwnts of the brawl, and each of these was obliged to 
deny the crime with twelve conjurators. This did not 
aliflolvc them, however, for each of them was also indivi* 
dually subjected to the ordeal, which finally decided as to 
his guilt or innocence. In this, the value of the com- 
purgation was re<luce<l to that of the merest technical cer^ 
mony, and yet a failure to procure the requisite number l 
of 8np|)orters was tantamount to a conviction, while, to y, 
crown the absunlity of the whole, if any one succumbed in ' 
the ordeal, his conjurators wei*e punished as jierjurers.* A 
similar want of confidence in the principle involved is shown 
by a reference in the Anglo-Saxon laws to the conjurators 
of an accused party being outsworn (overcythed)^ when 
recourse was likewise had to the ordeal." As regards the 
church, although the authoritative use of compurgation 
among ecclesiastics would seem to demand for it among 
them implicit faith in its results, yet we have already 
soon that in the ninth century, Ilincnmr did not hesitate 
to require that in certain cnncs it should lie conflnned 
by the ordeal ; and two centuries Inter, a remark of Ivo 

* Cr^flo Noripiadam tutoiii Rdaeniiem epIfoopDm Tcra jnr&Me, tlool ■• 
iVai Mj«Tet.— lliiKn, FlATiniM. Lib. ti. 

* U rrWoimm Tli. il?. 

* l»M»iii* or King Frflvanl, cap. Hi. 
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of Ohartrcs implies a strong degroo of doubt as to its 
efllcocj. In relating tliat Sanetio, Uisliop elect of Orleans, 
when accused of simony by a disappointed rival, took the 
oath of negation with seven compurgators, he adds that 
the accused thus cleared himself as far as he could in 
the eyes of man.* That the advantages it offered to the 
accused were duly appreciated, both by criminals and 
Judges, is evident Arom the case of Manasscs, Archbishop 
of Rhefms. Charged with simony and other offences, after 
numerous tergiversations he was finally summoned for 
trial before the Council of Lj'ons, in 1080. As a last effort 
to escape the impending doom, he secretly offered to Bishop 
Hugh, the Papal legate, the enormous sum of two hundrcil 
ounces of gold and other presents in hand, besides equally 
liberal prospective payments, if he could obtain the privi- 
lege of compurgation. with six suffragan bishops. Gregory 
YII. was then waging too uncompromising a war with the 
corroding abuse of simony for his lieutenant to yield to 
any bribe, however dazzling; the proffer was spumed, 
Manasscs confessed his guilt by absence, and was accord- 
ingly dci)osed.* 

The comparative value attached to the oaths of conjura- 
tors is illustrated by the provisions which are occasionally 
met with, regulating the cases in which they were employed 
in default of witnesses, or in opposition to them. Thus, 
in the Baioarian law, the oath of one comixstent witness is 
considered to outweigh those of six conjurators ;* and 
among the Lombards, an accusation of murder which could 
be m^t with three witnesses required twelve conjurators as 
a substitute.* 

It is thus evident that conjurators were in no sense wit- 
nesses, that they were not exi)ectcd to give testimony, and 
that they merely expressed their confidence in the veracity 

* Qaaotam in eonflp«ota hominnm purgari poUrat.— Iron. EpUt liv. 

* Hugo. Flaviniae. Lib. ii. " L. Baioar. Tifc. ziv. enp i. \ S. 

* t. Longobard. Lib. i. Tifc. ix. i 87. 
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of their priiicipftl. It thcrcroro at first sight appears some- 
what unreasonable that tlicy should have been held guilty 
of perjury and subject to its penalties in ease of unluckily 
sustaining the wrong side of a cause. It is probably ow- 
ing to this inconsistency that some writers have denied 
that they were involved in the guilt of their principal, and 
among others the learned Meyer has fallen into this errorJ 
The proof, however, is too clear for dispute. We have 
already seen that the oath was an unqualified assertion of 
the Justice of the side esi>ou8ed, without reservation that 
would enable the compurgator to escape the charge of 
false swearing, and one or two allusions have been made 
to the punishments inflicted on them when subsequently 
convictcfl of mistake. The code of the Alamanni recog- 
nised the guilt involved in such cases when it denied the 
privilege of compurgation to any one who had previously 
liecu more than once convicted of crime, giving as a reason 
the desire to save innocent persons from incurring the sin 
of iKijury.* Similar evidence is derived from a regulation 
promulgated by King Luitprand in the Lombard law, by 
which a man nominated as a conjurator, and declining to 
serve, was obliged to swear that he dared not take the oath 
for fear of his soul.* A case in point occurs in the life of 
St. Uonifnce, whoso fellow-laborer Adalger led his property 
to the church. His graceless brothers disputed the tiequest, 
and offered to make good their claim to the estate by the 
requisite number of oaths. The holy man ordered them 
to swear alone, in order not to be concerned in the destruc- 
tion of their conjurators, and on their unsupported paths 
gave up the projicrty.* 

* IntillqtIoM Jadlelalr«8, 1. 817 (Pard«8fni). 

* Ut pro|it0r ■VAm ncqaUUm alii qoi Tolanl Del •■■• non m peijqrenl, 
■M preiiUr oq1|mibi atlenam ••meliptoi p«rd«iit — L. AIabiib. Tit. sill. 4 1« 

' Qaod pro •nima toa tinendo, noil prstaBal i««na««lalif mm. — L. 
Lo«r>bMd. JAh. ft. Til. U. 4 14. 

* OUiloa. Yll. 8. Bonif. Lib. it. e. zxi— •• Vm noli Jvraiia, •! Tvliia: solo 
al OMSM hM eoBgrepiiM p«rdiitif.*' — Donifiiee, hoir«T«r, did Doi wMklj 
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The law had no hesitation in vL^iting soch cases with 
the fjciiaUica rescrvc<l for pcijiiiy. By the Saliqiic code 
onlfKrkjr Cfiiniifirgators were hcavilj fiuctL* Ainoug the 
FriniaiiSi they hail to I my themselves off from |>iiui»hmeut 
hjr the amount of their wehrgild — the value set u|m>u their 
heads** A slight relaxation of this severity is manifested 
in a constitution of Pepin, King of Italy, by which they 
were ]>anished with the loss of a hand — the immemorial 
penalty of ])eijury — unless they could establish, by under- 
going the ordeal, that they had taken the oath in ignorance 
of the foets.* This regulation is a tacit disavowal of the 
fundamental itlea n^ion which the whole system was erected, 
but it was only a temi)orary edict, and had no permanent 
eifeci. Even as late as the close of the twelfth century, we 
find Celestin III. ordering the employment of conjurators 
in a class of cases about the fincts of which they could not 
possibly know anything, and decreeing that if the event 
proved them to be in error, they were to be punished for 
perjury** That such liability was fully rccognize<l at this 
)>cri<Hl is shown by the argument of Alipruudus of Milau, 
a C45lebraied contcniporury legist, who, iu nuihilniuiug the 
)K>sition that an onliuary witncHH counnitiiug |ierjury must 
always lose his hand, without the privilege of reilceuiiug 
it, adds that no witness can perjure himself nninteutionally ; 
but that conjurators may do so either knowingly or lui- 
knowingly, that they are therefore entitled to the benefit 
of the doubt, and if not wittingly guilty, they should have 
the privilege of redeeming their hands.* 

sbsndon ih« osiim of i1i« oharoh. He freely iDvoked earaes on the greedj 
brelhrtn, whioh being falllUed on the elder, the terror-itrioken Burvivor 
giftdlj rellnqttlfhed the dangerona inberlianoe. 
' Xi. Sello. Tit. I. ii 8, 4. 

* L. Vrlflonnm Tit. x. 

* Osplt. Plpplnl snn. 708, f 16.— Caplt. Our. Mng. Ineert. anni o. z. (IlarU. 
btln Oonell. Qerman. I. 420.) 

' Oeleit. III. ad Brugnam Bplao. (Balui. et Manil, III. 382.) 

* Cod. Vatloan. No. 8846, QIum. ad L. 2 Lombard, ii. 61, apud Savigny, 
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All this Becms in the liigliest degree irrntional, yet in 
criticizing the hnrdships to which innocent conjiirntors 
ircro thus ex|K>8ed, it ahoiiUl be borne in mind that the 
whole 83*8tem wfu a 8ulcci8m. In it8 orighi, it wa8 aim- 
ply 8nmmouing the kinamen together to bear the brnnt of 
the conrt, 08 they were lx)nnd to do that of battle ; and 
S8 they were liable for a i)ortion of the fine which wa8 the 
penalty of all crimea — ^[lersonal puniKhnients for freemen 
being nnknown — ^thcy conld well afford to incnr the riak of 
paying for perjnry in order to avoid the asaeasment to bo 
levied niH>n them in caao of the conviction of their relative. 
In anbeeqnent perioda, when thia family reaiionaibility bo- 
caroe weakened or diauae^l, and the progreaa of civilization 
rendenMl the intereata of aociet3'nioro complex, the cuatom 
conld only lie retained b}' ron<lcring the oflico one not to lie 
lightly nndertaken. A man who waa endeavoring to defend 
himself from a probable cimrge of mnrder, or who desired 
to confirm liia posaeaaion of an eatate againat a comix^titor 
with a fair ahow of title, waa exi)ected to prodnce gnarantiea 
that wonld carry conviction to the minda of impartial men. 
Ab long aa the practice existed, it waa therefore ueceaaary 
to inveat it with every aolemnity, and to guard it with 
pcnaltlea that wonld obviate aome of ita diaadvantagea. 

Accordingly, we find that it waa not alwa^'s a matter of 
courae for a man to clear himaelf in this manner. The 
ancient codes have frequent provisiona for the fine incurred 
by those unable to jirocure the requinite number of com- 
purgators, showing that it was an occurrence constantly 
kept in mind by legialatora. Kor waa it onl3' landlesa and 
fricndleaa men who were ex|>oaed to auch failures. In 794, 
a certain IMahop Peter waa condemned by tlie 8yno<l of 
Frankfort to clear himself, with two or three conjuratora, of 
the anspicion of being involved in a conspiracy againat 

a«Mbiebto d. Rom. %Hhi, D. W.— I owe thb rtfer«iM« to lb* kindoett or 
mj fHoa4 J. O. Rooengarion, Rih|. 
5 
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CharlemagnOf and, small as was the numlMsr, ho was unablo 
to procure them.* So, in the year 1100, when the canons 
of Autun, at the Council of Poitiers, accuseil their bishop, 
Norgaud, of simony and other irregular practices, and ho 
proposed to absolve himself with the compurgatorial oaths 
of the Archbishop of Tours and the Bishop pf llddon, the 
canons went privately to those prelates and threatened 
that in such event they would bring an accusation of per- 
jury and prove it by the ordeal of fire, whereupon the 
would-be conjurators wisely abandoned their intention, and 
Norgaud was suspended.' The most rigid compliance witli 
the requisitions of the law was exacted. Thus the laws of 
Nieuport, in 1163, provide a heavy penalty, and, in addi- 
tion, pronounce condemnation when a single one of the 
conjurators declines the oath.* 

No regulations, however, could be more than a slight 
palliation of a system so vicious in its fundamental prin- 
ciples, and efforts were made for its abrogation or limitation 
at a comparatively early period. In 983, a constitution of 
Otho II. abolished it in cases of contested estates, and 
substituted the wager of battle, on account of the cnonnous 
perjury which it occasioned.^ In Knghuul, a more sweeping 
denunciation, declaring its abolition and replacing it witli 
the vulgar ordeal, is found in the conAiscd and contradic- 
tory compilation known as the laws of Henry I.* 

> Ospii. Cur. Mug. abb. 704 \ 7. 

* Hugo. VIavIoIm. Lib. ii. ann. 1100. Norgaad, however, was relnsiaiod 
next jear by qnletlj procoriog, ub we bare already eeen, two brother prelatee 
to take the oath with him, in the alMODoe of hit antagonieta. 

' Bt il quit de qainque jOYantibui defeoerit, aoousatua debet trei librai, 
et peroBieo deeem lolidoa. — Leg. Beonnd. Noviportua (Oudegherat). 

* L. Longobard. Lib. ii. Tit. It. ^ 34.— Qua ex re moa deteitabllia in 
Italia, improbttiqiie non imitandui ioolevit, ut fub legum fpeoie Jnrejarando 
aoqaireret, qui Denm non timendo minime formidaret perjnrare. 

* L. Henrioi I. eap. Ixiv. 4 1. *' Malornm autein infeatacionibua et peiju- 
ranoinm eonapiraoione, depositnm eat frangena jarannentam, ut magia Dei 
jadieium ab aeevaatia oligatur; et undo aoouaatua oum una deelmaae pur* 
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Wc have already seen, from instances of later date, how 
little influence tliese efforts had in eradicating a custom 
so deeply rooted in the ancestral prejudices of all the Euro- 
\ycnn races. The hold which it continued to enjoy on the 
lK>pular confidence is well illustrated in a little ballad by 
Andefroi-le-B&tard, a renowned trouvire of the twelfth 
century. 

LA BBLLB BREMDORS.* 
" QnAnd Tleat on mat, q«o Von 4U m lonii Jom,** oI«l 

III the long bright dftjs of flprlng-tlme, 

In the month of bloomtog Mfty, 
The Franks from royal oonncil-field 

All homeward wend their way. 
RInaldo leads them onward 

Past Brembors' gray tower, 
Bat turns away, nor deigns to look 

Up to the maiden's bower. 

Ah, dear RInaldo I 

Fall in her tarret window 

Fair Brembors is sitting. 
The loTelom tales of knights and dames 

In many a color knitting. 
She sees the Franks pass onward, 

RInaldo at their head. 
And fain would clear the slanderous tale 

That eril tongues have spread. 

Ah, dear RInaldo! 

" Sir knight, I well remember 

When yon had gricTed to see 
The eastle of old Brembors 

Without a smile from me." 

gar«i per •leeelonem ot iort«m, il ad Jndloinm ferrl oalldl Tadat." Thb oaa- 
aot be eofiiidered, howerer, af haTing abrogated it eren temporarily In Bng- 
laad, flnee it la contradicted by many other laws in the tame code, which 
preeerlbe the oie of oompurgatort. 
' Le Rous de LInoy, Cbanta Illntoriqnes Fran^nif, I. 15. 
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"Your YowB ftre broken, prinoeaa, 

Your faith is light m air, 
Your love another'^, and of mino 

Yon havo nor reok nor care." 

Ah, dear Rinaldo I 

*< Sir knight, mj faith unbroken, 

On relicB I will swear ; 
A hundred maids and thirty dames 

With me the oath shall share. 
I 've nerer loved another. 

From stain mj tows ara free. 
If this content jour donbts and fears, 

Yon shall have kisses tliroe." 

Ah, dear Rinaldo I 

Rinaldo mounts the stairoase, 

A goodly knight, I ween. 
With shonldera broad, and slender waist, 

Fair hair and bine eyes keen. 
Earth holds no youth more gifted 

In errnj knightly measure ; 
When Brembors beholds him. 

She weeps with very pleasure. 

Ah, dear Rinaldo t 

Rinaldo in the turret 

Upon a couch reposes, 
Where deftly limned are mimic wreaths 

Of violets and of roses. 
Fair Brembors beside him 

Sits clasped in loving hold. 
And in Uieir eyes and lips they find 

The love they vowed of old I 

Ah, dear Rinaldo t 

In England, owing probably to the influence of tho Jnry- 
trial, the custom seems to have lost its imiX)i*tance earlier 
than elsewhere. Towards tlic close of the twelfth century, 
Ghuivillo compiled his excellent little treatise '' De legibus 
Anglice,'' the first satisfactory body of legal procedure 
which the history of medioeval Jurisprudence affords. Com- 
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plcto as this is in all the forms of prosccntion and defence, 
the allusions to conjurators arc so slight as to show that 
already they constituted an infinitesimal part of legal 
machinery, and that they were employed rather on collat- 
eral |>oints than on main questions. Thus a defendant who 
desired to deny the serving of a writ coidd swear to its non- 
reception with twelve conjurators ;^ and a party to a suit, 
who had made an unfortunate statement or admission in 
court, could deny it by bringing forward two to swear with 
him against the united recollections and records of the 
whole court.* The custom, however, still continued in use. 
In 1194, when Richard I. imdertook, after his liberation, to 
bring about a reconciliation between his chancellor, William 
Bishop of Ely, and the Archbishop of York, one of the con- 
ditions w«8 that the chancellor should swear with a hundred 
priestly compurgators that he had neither caused nor de- 
sired the arrest of the archbishop.' In the next century, 
Bracton alludes to the employment of conjurators in cases 
of disputed feudal service between a lord and his vassal, 
wherein the utmost exactness was rigidly required both as 

' OlABTUle, Lib. 1. eftp. Is. Alto, Lib. i. o. ztI., Lib. iz. e. I., Lib. z. 
e. T. 

* ** In aliia eDlm earili si qnis aliquid dii«rit ande earn p<riiiiaorit, poUHt id 
••gar* eontim toUm eariam Urtia ibado ettm saoniiBdiitA, id sa bod dixiraa 
•flrmaado." — (Ibid. Lib. Tin. a. iz.)^In foma oibor fyitami of Jariiprv- 
daaaa, ibif anfopbislieatad mwlo of aroiding Jotiieo wii obtained by iniiii- 
ing on tha omploynioBt of lawyen, whofa aiMrilonf woald Bot bo bindiag 
on ibair eliaBta. That iB ibe Anitot de Jorutalom (Daiiaa Covrt, eap. 183): 
" Bi poreo it doit ottro laTaotparliar, ear ta larantparlier dit parole quil na 
doiidira poreeloj ei oni il parole, eelni por qui i1 parla et ion oonoean j 
paeentbien aroender aiai qoa le iogenent toit dit. Mais la eelaj de eoi 
cfi li plait diteit parole qvi li dentt torner a damage, U no la poett torner 
ariaret p«it qnil la dile." The tame eaailon it recommended in the GermeB 
proeed«re of the fonrtaenih oeatory — *' Torbit proeoratorit non erit adttrio- 
tat. at tie vilabit damn on.'* — (Riohttioh Landreoht, eap. ii.) The tame 
abnte exitted in Franee, bot wat rettrieted by 8t Ijouit, who made the at- 
periioB of the adrooate binding on the principal, anlett contradicted ob the 
ppot. — (KtablifnemeBtt, Lir. it. chap, sir.) 

* nagerde noTe<len, ann. 1104. 

5* 
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to tht nmnticr and fitness of the con J am tors,' axnl we slutll 
see that uo formai aLrvgaktion of it took pL^e until the nine- 
teeuth oentnrj. 

Soon after the time of Gl^nTilIe, hower^ the tjstem ie> 
oeiyed a severe shuck from its m«jst impurtant patron, the 
church. As stated aboTC, in pruceeilings bet veeu ecclesias- 
tics, it was eTcrywhere received as the ai>propnate moi3e of 
deciding doubtful eases. Innocent IIL himself^ who did so 
much to abrogate the kindred absordit j of the ordeal, con- 
tinued to prescribe its use in cases of the highest moment 
involving dignitaries of loft j station ; though, sensible of the 
abuses to which it led, he was careful in demanding oonjura- 
tors of good character, whose intimacj with the accused 
would give weight to their oaths.* At the same time, in 
endeavoring to remove one of the objections to Us use, he 
in reality destroyed one of its princijud titles to rcs|iect. 
Ho dcci*eed that compurgators should only be obliged to 
swear to their belief in the truth of their principal's oath,' 
and thus ho attacked the very foundation of the practice, 
and gave a i)owerful impulse to the tendency of the times no 
longcu to consider the compurgator as shoruig the guilt or 
innocence of the accused. Such an innovation could only 
1)0 regarded as withdrawing the guarantee which hod imme- 
mortally existed. To recognize it as a legal precept was to 
deprive the proceeding of its solemnity and to render it no 
longer a security worthy tho confidence of the ixM)X)le or . 
sufliciont to occupy tho attention of a coiurt of justice. 

* Tano Tftdabli defondonf legem m daodMlma naas. — Bneton. Lib. 
III. Traoi. IH. cap. 87 f 1.— Bt li ad dieni legla fkcioodtn defaerii aliqnia de 
XII. Tel si oonira pncdiotos ezoipl potiU quod non lant idooel ad legem 
faclendam, eo quod villaol sant vel alias idoDei mlnos, luno dominiis inoldei 
In mi«erieordiam. — Ibid. \ S. Bo alio in Lib. y. Tract, t. cap. ziil. f S. 

• Can. Til. Extra, y. M. 

' 111! qal ad purgandam alloujas Infamiam Indacnniur, ad solnm ieneniar 

Juramento flrmare quod Tcritaiem orodunt cum dicere qui purgaiur. — Can. 

ziil. Bxira,-v. 84. Innocent also endeayored lo put an end to tbe abuse 

' bj wbloh eeoleslasilos, notoriously guilty, were able to escape tbe penalty 

dne their crimes, by this easy mode of purgation.— Oon. zt. eod. loe. 
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In the confusion arising fVom tlic long and varying con- 
test as to tlie boundaries of civil and ecclesiastical Juris- 
diction, it is not easy to determine the exact authority 
which this decretal may have exercised directly in secular 
Jnrispnulence. We have seen above that the ancient form 
of absolnte oath was still emplo^xd without change, until 
long after this periml, but the moral effect of so decided a 
declaration from the head of the Christian church could not 
but lie groat. Another influence, not loss i)otential, was also 
at work. The revival of the study of the Roman Juris- 
prudence, dating from about the middle of the twelllh cen- 
tury, soon began to exhibit the results which were to work 
so profound a change in the legal maxims and principles 
of hnlf of Europe.* The criminal procedure of the barba- 
rians Imd rested to a great degree on the system of negative 
proofs. ] n tlie absence of iK>sitivo evidence of guilt, and 
sometimes in despite of it, the accused was bound to clear 
himself by compurgation or by the ordeal. The cooler and 
less impassioned Justice of the Roman law saw clearly the 

■ The npidikj with whioh the lindy of Ihe eIrU law diffaied iteolf through. 
Mi the fehoolt and the eng orneM with whieh it wm weleomed ere weU illai* 
ir»ted hj the eomplminta of Oir»1dvi Camhrenili before the end of the twelfth 
eenUirj. The higheitof high eharehmoiii in deploring the deollne of ienm- 
ing among the prelatee and elergy of hia age, he attributes it to the exelnaiTO 
attention beitowed on the Jariiprndenoe of Jnttintan, whioh already offered 
ihe enreei prltet to eapidity and ambition, and he qootea in rappori of hia 
opinion the dletnm of hif teacher Mainler, a profeieor in the Unirenity of 
Pariii : ** Rpiaeopoff aniem llle, de quo nnno nttlmo loontt samnt, Inter raper- 
fleialei nnmerari potnit, enjmmodl hodie maltoe noTlmnt propter legei Jns- 
ilnianaa, qnm literatoram, nrgente enplditatit ei ambitlonit Inoommodo, 
adeo in mnltia jam anffoearvnt, quod magiaimm Malnerinm in anditorlo 
aeholB ntm Pariaina dieentem et damna aoi temporis plangentem, nndiri, 
TailrlnlnM tllnd Sibilho Tore noctris diebns ette eompleinm, hoe aeilieet 
•Venieni diee, et rm lllit, qnibna leges obllterabnnt seientlam literaram.' " 
(Gemm. Beelesiaai. INst. ii. cap. ziztII.) This, like all other branches of 
learning, was as yet aimosi ezelnsiToly In the hands of the clergy, though 
already were arising the preeursors of those subtle and daring olrll lawyers 
who were deatlned to do aueh yeoman's serTiee in abating the pretensions of 
ihe ehnreh. 
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fntility of sach attcinpts, and its system was based on the 
Indisputable maxim that it is morally impossible to prove 
a negative — unless indeed that negative should chance to 
be incompatible with some affirmative susceptible of evi- 
dence—and thus the onus of proof was thrown ui)on the 
accnser** The enthusiastic worshippers of the Pandects were 
not long in recognizing the truth of this principle, and in 
proclaiming it far and wide. The Spanish code of Alphonso 
the Wise, in the middle of the thirteenth century, asserts 
it in almost the same words as the Roman jurisconsult.' 
Not long before, the Assises de Jerusalem had unequivo- 
cally declared that "nul ne peut faire preuve de non;" and 
Beaumanoir, in the '^Goutumes du Beauvoisis," approv- 
ingly quotes the assertion of the civil doctors to the same 
effect, ^^Li clerc si dient et il dient voir, que negative no 
doit pas quevir en proeve." 

Abstract principles, however, though freely admitted, 
were not yet powerful enough to eradicate traditional cus- 
toms rooted deeply in the feelings and prejudices of the 
age. Tlie three boiUes of law Just cited contradict their 
own admissions, in retaining almost unchecked the most 
monstrous of negative proofs — the ordeal of battle — and the 
introduction of torture soon after exposed the accused to 
the chances of the negative system in its most atrocious 
form. Still these codes show a marked progress as relates 
to the kindred ])rocedure of compurgation. The Partidas, 
promulgated about 12G2, is of comparative unimiK)rtance 
as an historical document, since it was of but uncertain 
authority, and rather records the convictions of an enlight- 

* Aotor qaod ftdtoYorfti, probare m bob poiM profltcndo, ream neooMiUU 
mottfirAiidi oonirBrlam non AdfiringU : oum per rorum naiaram faotum no- 
gaaiis probaUo noUa tit. (Con>t. ixU. C. de Probai. iv. 19.) — Cum inter euui 
qui faotum adfeverftna, onus subit probatioDlii et negantem numerationeui, 
eajof natarali ratione probatio noUa est • . . magna lit differentia. (Const. 
X. 0. de non nnmerat. it. 80.) 

' La oota que non •• non le pnede probar nin mostrar tognnt nalnrn. — Lat 
Siete Pariidim, P. in. Tit. xW. I. 1. 
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cnofi niter as to what should be law than tho existing insti- 
tittions of a people. The absence of compurgation in Spain, 
moreover, was a direct legacy from the Wisigothic code, 
transmitted in regular descent through the Fucro Juzgo. 
Tho Assises de Jerusalem is a more precious relic of me- 
diicval Jurisprudence. Constructed as a code for the gov- 
eniment of the Latin kingdoms of tho East, in 1099, by order 
of Godfrey of Bouillon, it has reached us only in the form 
assumed about the period under consideration, and as it 
presents the combined experience of the warriors of many 
Western races, its silence on the subject of conjurators is 
not a little significant. The work of Beaumanoir, written 
in 1283, is not only the most perfect embodiment of the 
jurisprudence of liis time, but is peculiarly interesting as a 
landnmrk in the struggle Itotwcen tho waning iK>wer of 
feudalism and tho llouian theories which gave vigor and 
intensity of pur|K>se to the enlightened centralization aimed 
at by St. Louis; and Beaumanoir likewise passes in silence 
over tho practice of compurgation, as though it were no 
longer an existing institution. All these legislators and 
lawyers had been preceded by the Emperor Frederick IL, 
who, in 1231, promulgated his ^^ Constitutiones Sictdarum" 
for the government of his Neapolitan provinces. Frederick 
was Latin, and not Teutonic, both by education and predi- 
lection, and his system of jurisprudence is greatly in ad- 
vance of all that had preceded it. That conjurators should 
find no place in his scheme of legal procedure is, therefore, 
only what might bo ex|)ected. The collection of laws known 
as the '*£tablissements" of St. Louis is by no means a 
complete co<le, but it is sufficiently copious to render tho 
absence of all allusion to compurgation significant. In 
fact, tho numerous references to the Digest show how strong 
was the desire to substitute the Roman for the customary 
law, and the efforts of the king to do away with all negative 
]>roofs of course included the one under consideration. 
Tho same may 1)e said of the ^^ Livres de Josttce et de Plef 
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and the ^^Conscil" of Pierre de Fontaines, two unofllcial 
books of practicef which represent with tolerable fuhiess 
the procedures in vogue during the latter half of the thir- 
teenth century ; while the ^^ Olim,'' or records of tlie Parle- 
inent of Paris, the king's high court of Justice, show that 
the same principles were kept in view in the long struggle 
by which that body succeeded in extending the royal Juris- 
diction at the expense of the indoiiendence of the vainly 
resisting feudatories/ 

All these were the works of men deeply imbued with the 
spirit of the resuscitated Jurisconsults of Rome. Their 
labors bear testimony rather to the influences at work to 
overthrow the institutions bequeathed by the barbarians to 
the Middle Ages, than to a general acceptance of the innova- 
tions attempted. Their authority was still circumscribed 
by the innumerable Jurisdictions which yet dcfled tlicir 
gradual encroachments, and wliich resolutely maintained 
ancestral customs. Even an occasional instance may be 
found where the central power itself ix3rmitted the use of 
compurgation, showing how difllcult it was to eradicate 
tlio prejudices transmitted tlirougli ages from fatlicr to sou, 

* In the ** Otlm,*' or rMordi of tho Parl«inent of PurU from 1254 to 1318, 
I esn And bnt two instanoot in whioh coupurgailon woa required — one in 
1 279 si Noyon, and one in 1284 at Compidgne. Af innumerAbte deoifioni are 
given^of eaeei in whioli iU einptoymeni would liave been equally appropriatoi 
iheie two ean onlj be regarded aa eioeptional, and the inferenoe is fair that 
fome looal ouatou rendered it itnpowiblo to refuse the privilege on theie 
tpeelal oooasiona. (Ollm, II. 153, 237.) 

A noteworthy inttanee of iti employment ooourred in 1234 at the Diet of 
Frankfort, in the pretence of Henry VII., ton of that FrederiolL II. whom 
we have teen ditoountenanoe itt ute in hit Neapolitan lawt. When ihe fear- 
ful perteeutiont initigated by the grand inqnititor, Conrad of Marburg, drew 
to a elote, the latt of hit intended viotimt, the Counts of Seyne and Solmt, 
eleared themtelvet before the king of the charge of herety with oompurga- 
torial oatht in which eaoh wat tupported by eight bithopi, twelve Cittercian 
abboli, twelve Franciscan and three Dominican friart, and a large number 
of Benedictine abbots, elerkt, and noble laymen. (Hartshelm OoncU. Ger- 
man. III. 649.) 
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and that the policy adopted by St. Louis and Philippc-lc- 
Bcl, aided l>y the shrewd and energetic civil lawyers who 
assisted thciu so ably, was not in all eases adhered to. 
Thus, in 1808, a powerful noble of the court of Philippe-lo- 
Bel was accused of a foul and treacherous murder, which a 
brother of the victim offered to prove b}*^ the wager of battle 
Philipiio was endeavoring to abolisli the Judicial duel, and 
the accused desired strongly to escape the ordeal. He was 
accordin^y condemned to clear himself of the imputed 
crime, by a purgatorial oath with ninety-nine nobles, and 
at the same time to satisfy the fraternal claim of vengeai^ 
with an enormous fine* — a decision which offers the best 
practical commentary on the degree of faith reposed in this 
system of purgation. Even the Parlcment of Paris in 1853 
and a rescript of Charlcs-le-Sage in 1857 allude to compur- 
gation as still in use and of binding force.* 

It was in the provinces, however, that the system mani- 
fested its greatest vitality, protected both by the stubborn 
dislike to innovation, and by the spirit of indeixsndenco 
which so long and so bitterly rcsistecl the centralizing 
efforts of the crown. The Roman law concentrated all 
]>ower in the ])erson of the sovereign, and reduced his 
subjects to one common level of implicit obedience. The 
genius of the barbaric institutions and of feudalism local- 
ized power. The principles were essentially oppugnant, 
and the contest between them was prolonged and confhsed, 
for neither party could in all cases recognize the ultimate 
result of the minuter points involved, tliough each was 
fully alive to the broad issue of the struggle. 

IIow obstinate was the attachment to bygone forms 
may be understood, when we see even the comparatively 

* SUtvuni ... to nana eentesima nobiliam se pnrgare, ot nd h«o bcno- 
ilieto JflToni bli •eptoin Hbrornm milia pro sal rAneorb wiisfacUoDO pr»- 
MBlara. — Wilelmi Egmond. Cbron. 

* Ii f|al reus paUtor torila mann so pargabli, inlor qnos slot dao qui 
dlecnUir dooominAti. — IHi Cnngc •. v. JHramentnm, 
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precocious ctvilizntioii of a city like Lillo preserve ilio 
eompiirgntorial oath as a regular procedure until tlie uiiil- 
dlo of the fourtecntli century, even thougli llie progress of 
enliglitcnment Imd long rendered it a mere formality, witli- 
out serious meaning. Until the year 1351, the defendant 
in a civil suit was obliged to substantiate tlie oatli of denial 
with two conjurators of the same sex, who swora to its 
truth, with some slight expression, indeed, of reserve.' 
The minutest regulations were enforced as to this'Arcmon}', 
the iK)sitiou of every finger being determined by law, and 
tlipugh it was the veriest formality, serving merely as an 
introduction to the taking of testimony and the legal exa- 
mination of the case,* 3'et tlie slightest error committed by 
either party lost him tlie case irrecoverably.' 

Normandy was even more faithful to the letter of the 
ancient traditions. The Coutumier in use until the revi- 
sion of 1583 under Henry III. retains a rcmimnt of the 
practice under the name ofdeareiie^ by which, in questions 
of little moment, a man could rebut an accusation with two 
or four compurgators, even when it was sustained by wit- 
nesses. The foim of procedure was identical with that of 

* Bt U dofftnUans, loar qui on a olamei m doit deffendro par lul ttoroho 
main, 10 obou eti bom II. bommei ot lai, m obon eit fomo II. Ibmmas at H 
Ik ilerobo. . . . ** Tel tiermont quo Jebani cbi jura boin •ierment yjura aa 
mion ontlent. 81 in*ait Dim ei oblii Baini.'-— Roisin, Franobiooc oto. do la 
Villo do LiUo, pp. SO, 85. 

* Ibid. p. 61. Tbo syttem wo« abrogatod bj a mnnieipal ordinanoo of 
Soptombori 1361, in accords nco witb a speoial ordonnanco to that effooi issued 
bj King Jobn of Franoo in Marcb, 1360. 

* Tbo royal ordonnanoo deolores tbai tbo oaib was *'on langago ostraigno 
oi do mos dlvors ot non do logior a reionir ou prononcbior,'* and yet ibai if 
tiibor party *' par quoloonquos maniero fuloit on fourmo ou on langago ou 
quo par fragiliio do langbo, buirans ou, so parollo faulsist ou oubvlbisi, ou 
osiovast so main plus quo li dito manioro aooustumoe on roqueroii ou quelle 
no tonisl formement sen poeb on so paulmo ou no wardast oi mainlonist 
pluisours auiros frivolos oi vaines cboses ei manioros apparionans au dli 
siermoni, solone lo loy do la dito vUle, iaat em parole oommo en faii, il aToii 
dtt toui sa oauso perdue, no depnis nesioii recbns snr obe li demanderes a 
ololm ou ooroplainte, no li deffenderos a deflrensoo.*''Ibld. p. SOO. 
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old, and the oath, as we have already seen (page 44), was 
an nnqnalifled assertion of the tmth of that of the accused.* 
Practically, however, we may assume that the custom had 
long grown obsolete, for the letters patent of Henry III., 
ordering the revision in 1577, expressly state that the pro- 
visions of the existing laws ^'cstoicnt la plnspart hors 
d'usnge et pcu ou i)oint entcndu des habitants du pays;" 
and that compnrgatlon was one of the forgotten formulas 
may fairly be inferred from the fact that Pasqnier, writing 
previous to 1584, s]^)caks of it as altogether a matter of the 
past.* 

The fierce mountaineers of Bdam were comparatively 
inaccessible to the innovating spirit of the age, and pro- 
served their feudal independence amid the progress and re- 
form of the sixteenth century, long after it had become obso- 
lete elsewhere throughout Southern Europe. Accordingly, 
we find the practice of compurgation maintained as a regular 
form of procedure in the latest revision of their code, made 
by Henry II. of Navarre in 1561, which continued in force 
until the eighteenth century.' The influence of the age is 
shown, however, even there, in a modification of the oath, 
which Is no longer an unreserved confirmation of the prin- 
cipal, but a mere affirmation of belief.* 

In Castile, a revival of the custom is to be found in the 
code compiled by Pedro the Cruel, in 1356, by which, in 
certain cases, the defendant was allowed to prove his inno- 
cence with the oath of eleven hidalgos.* This, however, is 

' Ane. OofiloBe de MonDMidK ehap. Ixxzt. (Bonrdol d« Riehtboarg, IV . 

* R««h<»r6het do la Franee, LIt. it. ebap. ill. Coneornlng the date of 
tbi*, tee Jm Croli do Maine, t. t. Eitienns Pa$qu9er, 

* Fort ei Coffi. do D^trn, Rabr. de Jaraments (Boardot do Riobebonrg, 
IV. lOSl). 

* Lo Jarament dev segnldo so 96, Jobav pbr aquota laDeta bertat dllt 
ezi quo io erey. 

* B af gelo negaro o non gelo quiiter prober, derel' fiieer salro oon once 
FIJoadalgo o hi doceno, qao non lo llfo. — (Fuoro Virjo do CastUla, Lib. I. 

6 
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0^ m^ii itk ^/pf^/*ilioo to the eflbrU made a eeniaij eariier, 
r^ A»U/u^* Ute WlMe in the PartkUs, to enforce tlie pris- 
^A^.^!n fA X\*^, Ki>firian jnrinprudeDce, ADd U so cootiaij to 
iA^ i^r»t of the i}rf\eA\%nkueDXo de Alcala, whk-h eontinocd 
m iSr/f/;!^ nrntil the fifteenth centorj, that it can onlj be le-, 
$^$\h\ M0 a tentattire innoration, of mere temporarj Tali> 
4.t/< 

TM }(fnX\tem tmceB restated more obdmatdj the advaiieea 
#vf th^ fmitmntttitd inlloenee of Rome. Though we have seen 
kf^/UftU.k I L ofriitf ing all notice of compurgation in the code 
$a*^%f%t^A it0f his Neapolitan dominiona in 1231, he did not 
%i.tMfi%\A^ Up al#rogate It among hia German aubjecta, for it ia 
ai I f «/M to in a charter granted to the city of R^;cnsbnrg in 
ll'//h* Tlie ^Hficculam Hucvicum/' which during tlie thir- 
UAttih aiid fr/firteenth centuries was the municijMd law of 
^/Tith^n Oe.nntiuyf directs the employment of conjnrators 
hk rufU^M classes of actions which do not admit of direct 
UfHtmmty,* iiow thoroughly it remained a portion of ihe 
f^*^f$^f&/M4l system of legal procedures is ovidcut from a 
#'^/fistttfiU#/n issfiC4l by Charles V. in 1548, wlicreiu its use 
Is MtjoUu'A in doubtful cases in a muuucr to show that it 
was an existing resource of the law, and that it retained 
its hold upon public confidouce, although the conjurators 
wsfs irtt\y re<|ulred to swear as to their belief in the oath 
of tlM;ir prlm:ipal." 

In H^^Hland, even as late as the middle of the fourteenth 
fj^ntfiry, Its ami is proved by a statute which provides that 

Tit. f, h 19.) li will b« obMrY«d thai this if an unqoaUfifd rcoogniUon of 
ilf« nyiiUm ttf n^gBtift pruofi. 

' f>u ihng»t t. ¥. Juramtutum. 

* Juf. Vruvin. AiMami. onp. xxlv. ; eeeit, f 4,* ooezzlz. H ^i ^i oeozzziz. 

M' 

' SWfU* •MtiiAim UinU M iADi gravl iiufpUlone lAboraret at aliornm quoqu* 
pursAiWiie OMfMHi«M«t, in ttrbltratu •Utjudioli, tlbi emn velitinJuiiKere, neo 
nti i|til nlnlram oompttrgatorfiJnrAbunt, Moredcro quod illo illlvo qui m 
p«r Jsrsntiitsm tsouisrunt, rtot« v«rtqoo jarATerint. — Conitit. de Pam 
PublUA tAp. IT. i 1. (GoldAAl. OonsUt. Imp. I. 641.) 
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if a thief escaped from confinement, the lord of the prison 
should clear himself of complicity witli the evasion hy the 
oaths of thirty conjurators, of Trhom three were required 
to be nobles.* 

I The Scandinavian nations adhered to the cnstom with 
even {greater tenacity. In the code of Ilaco Ilaconseni 
issued towards the close of the thirteenth century, it ap- 
pears as the basis of defensive procedure in almost all 
criminal cases, and oven in civil suits its employment is 
not unfrcqncntly directed, the number of conjurators being 
proportionc<1 to the nature of the crime or to the amount 
at stake, and regulations for administering the oath being 
given with much minuteness.* In Denmark) an allusion to 
it is found in 153t in the laws of Christiern III.,' and its 
vitality among the people is shown by the fact that even in 
1683, Christiern Y., in promulgating a now code, found it 
necessary to formally prohibit accused i^crsons from being 
forced to provide conjurators.^ In Sweden, its existence 
was similarly prolonged. Directions for its use are con- 
tained in the code which was in force until the seventeenth 
century,* and it is even alluded to in an ordinance of Queen 
Christina, issued in 1G53.* 

It is not a little singular that the latest active existence of 
a custom which appears so purely Teutonic should be found 
among a portion of the Sclavonic race. In Poland, it is 
described as being in Aill force as late as the eighteenth 
century, the defendant being obliged to support his purga- 
torial oath with conjurators, who swore as to its truth.' 

' Sifttat. DftTldi II. eap. I. i 6. 

* JarntMA, Mimnlielf* 4 Thlofii-Balkr |MMim ,* BrabRtal osp. xx\t. ; 
LandRbrigiha^Bftlkr eap. xzrill. ; Rftn|m-Bftlkr cap. ▼., Ix., ele. 

* Qh«M hj Thorpe, Aneieni Law9, ke., of BngliiBd, I. 38. 

* NMBini in eanw alU injaDgendam osi oi dnodeelm Tlrorom Jaranento 
M pargATO d«bMi.— Chrittiani V. Jar. Danio. Lib. I. e. xr. 4 8. 

* PoUHtqae m tane pargareeal erlrnon Imponliar jnraneaio XYIII. viro* 
r«ni. — Ragvald. Infernmnd. Leg. Saceornm Lib. i. e. ztI. 

* KBnIgffwarUr, op. eli. p. 168. 

* L«d«wlg. lUllq. M88. T. VII. p 401. 
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The constitutional reverence of tlie Englishman for estab- 
lished forms and customs, however, preserved this relic of 
barbarism in the common law to a ix^riod later by far than 
its disappearance from the codes of nations regarded by 
Oreat Britain as her inferiors in progress and enlighten- 
ment. We have already seen iVom Glanville and Bracton 
that even in the twelfth and thirteenth centuries the ^^ wager 
of law," as compurgation was called, was practically of 
little importance, yet no effort was made to remove it by 
statute, and it long remained as a solecism in the English 
courts. The Fleta, which is about twenty-five years later 
than Bracton's work, gives directions as to its use, by 
which we learn that in actions of debt the defendant was 
only required to produce conjurators double in number to 
the witnesses of the plaintiff,* thus offering an immense 
premium on dishonesty and perjury. In spite of this, it 
remained an integral part of the law. Tlie ^^Termos de la 
Ley," compiled in the early part of the sixteenth century, 
states as the existing practice that ^'when one shall wage 
his law, he shall bring with him G, 8, or 12 of his neighbors, 
as the court shall assign him, to swear with him." Style's 
^^ Practical Register," published in 1657, also describes the 
process, but an absurd mistake as to the meaning of the 
traditional expression "Jnrare manu" shows that the matter 
was rather a legal curiosity than a procedure in ordinary 
use; and, indeed, the author expressly states that the prac- 
tice having been ^'abused by the iniquity of the people, the 
law was forced to find out another way to do Justice to 
the nation." Still the law remained unaltered, and a case 
occurred in It 99 in which a defendant successAilly eluded 
the payment of a claim by producing compurgators who 
*^each held up his right hand, and then laid their hands 
upon the book and swore that they believed what the de- 

' Ut li duos Tel trM UttM prodnzerit ad probandnm, oportot quod de- 
fenslo fl»l per qnaiaor Tel per aez ; lla quod pro qnollbet Uaia duoi produoal 
Juratorca uqne ad duodeeiin. — Lib. ii. e. Izlll. s. 10. 



THB B00LE8IA8TI0AL 0OURT8. 65 

fendnnt Bwore Tiras trae." The court endeavored to preyent 
this farce, but law was law, and reason was forced to sub- 
mit. Even this did not provoke a change. In 1824, in the 
case of King v. Williams (2 Barnewall ft Crcsswell, 528), 
some black-letter lawyer revived the forgotten iniqpity for 
the liencfit of a client who could get no testimony, and 
demanded that the court should prescribe the number of 
conjurators necessary for the defence, but the court refused 
assistance, desiring to give the plaintiff the beneflt of any 
mistake that might be made. Williams then got together 
eleven conjurators, and appeared in court with them at his 
back, when the plaintiff, recognizing the futility of any 
further proceedings, abandoned his case in disgust.* Still 
the fine reverential spirit postponed the inevitable innova- 
tion, and it was not until 1833 that the wager of law was 
formally abrogated by 3 and 4 William lY., c. 42, s. 13.* 

While the common sense of mankind was gradually elimi- 
nating the practice from among the recognized procedures 
of secular tribunals, the immutable nature of ecclesiastical 
observances prolonged its vitality in the bosom of the 
church. We have seen above that Innocent III., about the 
commencement of the thirteenth century, altered the form 
of oath from an unqualified confirmation to a mere asser- 
tion of l)clief in the innocence of the accused. That this 
at once became the standard formula in ecclesiastical cases 
is probable when we find it adopted for the oaths of the 
compurgators who, during the Albigensian persecution, 
were required by the nascent Inquisition in all cases to 
assist in the purgation of such suspected heretics as were 
allowed to escape so easily.' The practice thus commenced 

' I ow* iliMe Tarioni rtferaneM to ft earlons |»per in the London " Jmitt*' 
for Mmreh, 18S7, tho wrltor of wbleh initiineoi the wag«r of Uw as an otI- 
doseo of "thiU Jealoos ftfloetloD and ilUal reTorenee whleh haTo eonreiiod 
o«r eodo Into a upoeiot of mnteam of antlqnci and legal earioiltlot." 

* Wharton*t Iaw Lozieon, Sd ed., p. 768. 

* Sgo talif jaro ... me flrmlier credere qnod tails non fult Ineabbatoi, 
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at the foundation of tlio Inquisition was persevered in by 
that terrible tribunal to the last. The accused against 
whom nothing could be proved was called upon to produce 
compurgators before he could be acquitted, and a failure 
to procure the number designated by the judge was equiva- 
lent to a condemnation.* This fearAil system of the pre- 
sumption of guilt, requiring the negative proof from the 
unfortunate wretch whom suspicion had deprived of his 
fHends, was continued in force until the final abolition of 
the Inquisition.* 

In the regular ecclesiastical courts, Lancelotti, at the end 
of the sixteenth century, speaks of compurgation as the 
only mode of defence then in use in doubtAil cases, where 
the evidence was unsatisfactory.' And amid certain orders 
of monks within the last century, questions arising between 
themselves were settled by this mode of trial.* 

Even in England, after the Anglican Church had received 
its final shape under Cranmer, during the reign of Edward 
YL, the custom appears in a carefully compiled body of 
ecclesiastical law, of which the formal adoption was only 
prevented accidentally by the untimely death of the young 
king. By this, a man accused of a charge resting on pre- 
sumptions and incompletely proved, was required to clear 
himself with four compurgators of his own rank, who swore, 
as provided in the decretals of Innocent III., to their belief 
in his innocence.* 

Vft1d«DfU, Tel pMiperum de Lngdnno . . . et oredo finiiU«r eum in boo 
JurMso Terani. — Dooirina do modo prooodendi contra Ilnroiicoi. (Mart, ei 
Darand. T.V. p. 1801.) 

' 8i Toro Biifoiporol purgatlonem, oi in oa dofioerot, uU bBrolioni ottei 
oontondttf, oi pcBn» boroiiei subjaooroi.— (Villadlogo, Fuero Jusgo, 318i>.) 
Villadiofo wroto in 1600, and oTon ibo terror of tbo Holy Offieo could not 
proTonl biro from slifmatiting ibo systom — ''boo purgatio fragilii osi, pari- 
caloia ot o»ca atqao fallaz." 

* Da Oango, i. t. Purgaiio, 

* Inotltat Jar. Canon. Lib. ir. Tit. ii. i 2. 

* Da Oange, loo. cit 

* Bnmot, Reformation, Vol. I. p. 100 (Rd. 1C81). 
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Though not strictly a portion of our subject, the question 
is not without interest oa to the power or obligation of the 
plahitifT or accuser to fortify his case with co^Jurators. 
There is little evidence of such a custom in primitive times, 
but one or two allusions to it in the '* Leges Barbarorum" 
show that it was occasionally practised. Some of the 
earlier texts of the Salique law contain a section providnig 
that in certain cases the complainant shall sustain his 
action with a number of co^jurators varying with the 
amount at stake ; a larger number is required of the de- 
fendant in reply; and it is presumable that the Judges 
weighed the probabilities on either side, and rendered a de- 
cision accordingly.* As this is omitted in the later revi- 
sions of the law, it probably was not widely practised, or 
rcgantcd as of much importance. Among the Baioarians, 
a claimant of an estate produced six conjurators who took 
the oath with him, and whose united efforts could be re- 
butted by the defendant with a single competent witness.* 
These directions are so precise that there can be no doubt 
that the custom prevailed to a limited extent among 
certain tribes, as a natural expression of the individuality 
of each house or family as distinguished from the rest of 
the sept. That it was, perhaps, more generally employed 
than the scanty references to it in the co<1cs would indi- 
cate may be inferred from one of the false decretals which 
Charlemagne was induced to adopt and promulgate. 
According to' this, no accusation against a bishop could be 
successful unless supported by seventy-two witnesses, all 
of whom were to be men of good repute ; forty-four were 
required to substantiate a charge against a priest, thirty- 
aeven in the case of a deacon, and seven when a member of 
the inferior grades was implicated.' Though styled wit- 

* Tit. Lxxir. of IIero1d*t Uxt Cftp. ExtraTagaiii. No. xtiii. of Par- 

* h. BaiMir. Ttt xri. eap. I. f S. 

" Caiiii. Car. Mag YI. ann. 806 o. zxHI. 
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nesses in the text, the number required is so large that 
they could evidently have been only conjurators, with whom 
the complainant supported his oath of accusation, and the 
manufacture of such a law would seem to show that the 
practice of employing such means of substantiating a 
charge was familiar to the minds of men. 

In England, the Anglo-Saxon laws required, except in 
trivial cases, a ^^ fore-oath" Arom the accuser (forathj ante- 
juramenhim^pratjuramerUum)^ and William the Conqueror, 
in his compilation of the laws of Edward the Confessor, 
shows that this was sometimes strengthened by requiring 
the addition of conjurators, who were in no sense witnesses, 
since their oath had reference, not to the facts of the case, 
but solely to the purity of intention on the part of the 
accuser.* Indications of the same procedure are to be found 
in the collection known as the Laws of Henry I.' 

In an age of comparative simplicity, it is natural that 
men should turn rather to the guarantees of individual 
character, or to the forms of venerable superstition, than to 
the subtleties of legal procedure. Even as the defendant 
was expected to produce vouchers of his truthfulness, so 
might the plaintifriie equally required to give evidence that 
his repute among his neighbors was such as to Justify the 
belief that he would not bring a false charge or advance an 
unfounded claim. The two customs appear to arise from 
the same process of reasoning and to be identical in spirit, 
yet it is somewhat singular that, as the compurgatorial 
oath declined, the practice of sustaining the plaintiff's case 
with conjurators seems to have become more common. In 

* Bt H apelar Jnrra rar lai par VII. liiimeB namef, s«i ibU naio, qa« 
par haar &•! fait, d« par antor oboM, si pur laa dreii nan porghaoor. — L. 
Gttillel. I. eap. sir. 

* Omnii tibia iraoiotar anU-Jnramenio piano t«1 obtenrato.— L. Hanriol 
I. Til. Izif. f 1. Anto-Jaram«nto a eompallanU bab«atar, •! alter m 
■ezto deoima lae parf etar ; ifoat aooaaator preoMMrit.— >Ibid. Tit. Uvl. 
«8. 
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B^arn the laws of the thirteenth cetotury provide that in 
cases of debt under forty sons, where there was no testi- 
mony on either side, the claimant could substantiate his 
case by bringing forward one conjurator, while the defend- 
ant conld rebut it with two.^ In Germany, about the 
same iicriod, the principle was likewise admitted, as is evi- 
dent from the ^^Juramentum supermortuum" already re- 
ferred to, and other provisions of the municipal law.* So 
thoroughly, indeed, was it established that, in some places, 
in prosecutions for highway robbery, arson, and other 
crimes, the accuser had a right to require every individual 
in court, ftom the Judge to the sfXH^tator, to help him with 
an oath or to swear that he knew nothing of the matter, and 
even the attorney for the defendant was obliged to undergo 
the ceremony.' In Sweden it was likewise in use under the 
name of jeffniiecd,* In Norway and Iceland, in certain 
cases of imputed crime, the accuser was bound to produce 
ten companions, of whom eight appeared simply as sup- 
porters, while two swore that they had heard the ofTence 
8ix>ken of, but that they knew nothing about it of their 
own knowledge — ^the amount of weight attached to which 
asseveration is shown by the fact that the accused only 
required two conjurators to clear himself.* 

Perhaps the most careAil valuation of the oath of a 
plaintiff is to be found in the Coutumier of Bordeaux, which 
provides that, in civil cases not exceeding four sols in 
amount, the claimant should substantiate his case by an 
oath on the Gospels in the Mayor's Court ; when fVom four 
to twenty sols were at stake, he was sworn on the altar of 

* For do MorlaM, Robr. zzzrlH. art. 98. 

* Jnr. ProTia. AImbmi. oap. eoolz. f 4. 

* Ibid. eap. oeozoTiiL ii 19, SO. 

* IHi Cango miU voes, 

' Idoo manoi libro imponiraai noro, qaod ftadlrlmnt (erlnoB mmoro 
tpansm), ol nobis ifnoiam eti Toram lU neo ne. — Jamiida, Mannbelgo 
cap. zziv. 
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St. Projet or St. Antoine; from twenty sols to fifteen livres, 
. the oath was taken in the cemetery of St. Seurin, while for 
amounts above that sum it was administered on the " Fort" 
or altar of St. Senrin himself. . Persons whose want of vera- 
city was notorious were obliged in all cases, however un- 
important, to swear on the Fort, and had moreover to 
provide a conjiirator who with an oath of equal solemnity 
asserted his belief in the truth of his companion.^ 

The custom of supporting an accusatorial oath by con- 
Jurators was maintained in some portions of Europe to a 
comparatively recent period. Wachter* prints a curious 
account of a trial, occurring in a Swabian court in 1505, 
which illustrates this, as well as the weight which was still 
attached to the oath of a defendant. A woman accused 
three men on suspicion of being concerned in the murder 
of her husband. They denied the charge, but when the 
oath of negation was tendered to them, with the assurance 
that, if they were Swabians, it would acquit them, they 
demanded time for consideration. Then the advocate of 
the widow stepped forward to offer the oath of accusation, 
and two conjnrators being found willing to supiiort liini, 
the accused were condemned without further exaiuination 
on either side. A similar process was observed in the 
Fehmgericht, or Court of the Free Judges of Westphalia, 
whose Jurisdiction in the fourteenth and fifteenth centuries 
became extended over the whole of Germany. Accusations 
were supported by conjnrators, and when the defendant 
was a Frei-graff, or presiding ofllccr of a tribunal, the com- 
plainant was obliged to procure seven Frei-schoppen, or 
free Judges, to take the accusatorial oath with him.' 

The latest indication that I have met with of established 
legal provisions of this nature occurs in the laws of Britanny, 
as revised in 1539. By this, a man claiming compensation 

' BabanU. IUtm HUt de Droii. 1861, p. 611. 

■ Do Bojf , Droit Orlmind des Ptuplot Mod«rnot, II. 605. 

" Frehcr. dt Scorct Judle. cap. zvii. f S6. 
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for property taken away is to be believed on oath as to hia 
statement of its value, provided he can procure companiona 
worthy of credence to depose '^qu'ils croycnt que le Jureur 
ait fait bon et loyal serment'" Even this last vestige dis- 
appears in the revision of the Coutumier made by order of 
Henry III. in 1580. 

' Ane. Co«l. de Brodigne, Tii. Tin. arl. 108. 



II. 

THE WAGER OF BATTL'E. 



WncN man is emerging from barbarism, the struggle 
between the rising powers of reason and tlie waning forces 
of cre<hility, prcjadice, and custom, is full of instruction. 
Wise in our generation, we laugh at the inconsistencies 
of our forefatlicrs, wliich, rightly considered as i)ortions 
of the great cycle of human progress, are rather to bo 
resi)ected as trophies of the silent victory, pursuing its 
irresistible course by almost imperceptible gradations. 
When, therefore, in th« dark ages, we find the elements 
of pure Justice so strangely intermingled with the arbi- 
trament of force, and with the no less misleading appeals 
to chance, dignified under the forms of Cliristianized super- 
stition, we should remember that even this is an improve- 
ment on the all-pervading first law of brute strength. 
We should not wonder that barbarous tribes require to be 
enticed towards the conceptions of abstract right, through 
pathways which, though devious, must reach the goal at 
last. When the strong man is brought, by whatever means, 
to yield to the weak, a great conquest is gained over human 
nature; and if tlie aid of sui>erstition is invoked to decide 
the struggle, we have no right, while enjoying the result, to 
stigmatize the means by whicli Providence has seen fit to 
liring it about. With uneducated nations, as with unedu- 
cated men, sentiment is stronger than reason, and sacrifices 
will l)c made for the one which are refused to the other. 
If, therefore, the fierce warrior, resolute to maintain an 
7 
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injustice or a usurpation, can be brought to submit liis claim 
to the chances of an equal combat or of an ordeal, he has 
already taken a vast step towards acknowledging the em- 
pire of right, and abandoning the iMsrsonal independence 
which is incompatible with the relations of human society. 
It is by such indirect means that mere aggregations of 
individiAls, each relying on his sword and right hand, have 
been gradually led to endure regular forms of government, 
and, thus becoming organized nations, to cherish the ab- 
stract idea of Justice as indispensable between man and 
man. Viewed in this light, the ancient forms of i)roccduro 
lose their ludicrous aspect, and wc contemplate their whim« 
sical Jumble of force, faith, and reason, as we might the 
first rude engine of Watt, or the ^' Clermont" which pain- 
fully labored in the waters of the II udson— clumsy and 
rough it is true, yet venerable as the origin and prognostic 
of future triumphs. 

There is a natural tendency in the human mind to cast 
the burden of its doubts upon a higher power, and to relieve 
itself from the etibrt of decision by seeking in ni3'stery the 
solution of its dinicultics. From the fetish worship|)ers 
of Congo to the polished sceptics who frequented tlie aalofi 
of Mile, le Normant, the distance, though great, is bridged 
over by this common weakness ; and whether the informa- 
tion sought be of the past or of the future, the impulse is 
the same. When, therefore, in the primitive mallumj the 
wisdom of the rachinborgs was at fault, and the absence 
or equal balance of testimony rendered a verdict dilllcult, 
what was more natural than to seek a decision by ap|)eal- 
ing to the powers above, and to leave the matter to the 
judgment of Ood f ■ Nor, with the warlike instincts of the 

' Thai, aa Inte aa tba thirteenth eentury, the manlcipal law of Southern 
Germany, tn preaerlbing the duel for caaea deatitute of teatlmony, aaja with 
a naive Impiety : ** Hoe Ideo ttaiatam eal, quod eauaa htoe nemini eognila 
eei quam Deo, eajoa eat eandem Jnate decidere.'* Logical enough, if the 
premlaea be granted ! Btob aa late aa 1617, Auguai Vieacher, in an elabo 
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rftcc, is it surprising that this appeal should be made to 
the Oo<l of battles, t^ whom, in the ardor of new and 
imperfect Christianity, they looked in every case for a spe- 
cial interposition in favor of innocence and Justice. The 
ctirions mingling of procedure is well illustrated in a form 
of process prescribed by the primitive Bavarian law. A 
man comes into court with six conjurators to claim an 
estate ; the possessor defends his right with a single wit- 
ness, who must be a landlioldcr of tlie vicinage. The 
claimant tlicn attacks the veracity of the witness — ^^ Thou 
hast lied against me. Grant me the single combat, and let 
Ood make manifest whether thou hast sworn truth or false- 
hood;'" and, according to the event of the duel, is the 
decision as to the truthfulness of the witness, and the own- 
ership of the property. 

In discussing the Judicial combat, it is important to keep 
in view the wide distinction between the wager of battle 
as a Judicial institution, and the custom of duelling which 
has obtained with more or less regularity among all races 
and at all ages. When the Horatii met the Curiatii, or 
when Antony challenged Octavius to decide the fate of the 
empire of the world witli their two swords, these were 
isolated pro|K)sals to save the unnecessary effusion of blood, 
or to gratify individual hate. When the raffinS of the 

raU irmUiM on the JadieUl du«1, aipretsod fht Huna raHanea on tha dWina 
inUrp«»f liloa : ** Df i enim hoe Jndleiam dieUnr, soil Dao tmam, tannlDMida 
eonmiUliar, Dao Ij^Hnr aathora alngiilara hoe eerUman amelplaBdniB, nt 
JmIo Jsdialo adjntor fit, onnisqaa apas ad aolam rammflB proTidaDtiam 
THallaila rafaranda ait**— (Viaehar Traat Jsria Dnalllei UnWarti, p. IM.) 
Th\» work is a moat curloua antabronbin. Vlaseher was a laarnad jarlaeon- 
•vll who andaaTorad to ravira tha Jadiolal dual In tha laTantaanib eantvr j 
hj writing a traailaa of 700 pagai on ita prinolplaa and praoUoa. Ha axhlblta 
Iha wida ranga of hia atadlaa bj eltAilona from no lata than aiz bondrad and 
•aranty-ona antbora, and managai to aonvaj an inaradibly imal! amount of 
information on tha ivbjaet. 

' Mandaelnm Jnraaii oontra mo: iponda ma pngna daomm, ot manlfastoi 
Dana ai mondaeinm an roritatam Jnrastl. — L. Baloar. Tit. xti. e. I. f S. 
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times of Ilcnri Quatro, or the modern firewater, wiiKss out 
some imaginary 'stain in the bloocl^of his antagonist, tlie 
duel thus fought, though bearing a somewhat closer ana- 
logy to the Judicial combat, is not derived from it, but from 
the right of private vengeance which was common to all 
the Teutonic tribes, and from the cognate right of i>rivate 
warfare which was the exclusive privilege of the gentry 
during the feudal period.* The established euphuistic 
formula of demanding ^^ the satis&ction of a gentleman,'' 
thus designates both the object of the custom and its 
origin. The abolition of private wars gave a stimulus to 
the duel at nearly the period when the Judicial combat fell 
gradually into desuetude. The one thus succeeded to the 
other, and, being kindred in nature, it is not surprising tliat 
for a time there was some conAision in the minds of men 
respecting their distinctive characteristics. Yet it is not 
difficult to draw the line between them. The object of the 
one was vengeance and reparation ; the theory of the other 
was the discovery of truth, and the impartial ministration 
of justice. 

It is easy to multiply examples illustrating this. John 
Van Arckel, a knight of Holland, followed Godfi*ey of 
Bouillon to the first crusade. When some Oerman forces 
joined the army, a Tyrolese noble, seeing Van ArckePs arms 
displayed before his tent, and recognizing them as identi- 
cal with his own, ordered them torn down. The insult was 
fiagrant, but the injured knight sought ho satisfaction for 
his honor. Laying tlie case before the chiefs of the crusade, 
an examination was made and both parties proved their 
ancestral right to the same bearings. To decide the con- 
flicting and incompatible claims, the Judges ordered the 

' The •Arlj edIeU dlreetod agaliiii tii« dael prop«r (Ordonn. Obarlei IX., 
ftn. 1666; Henri IV., m. 1602— in FoniMon I. 005) roror •zolufivolj to 
ib« nobieiM, and to tliOM entlUed to bear arinf, m addlotod to tlio priioiice, 
while tlie jadieial combat, m we ihAll lee, wua open to aii ranki Mid waa 
enforoed indiicriminatelj upon all. 
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jndiciAl combat, in which Ynn Arckel deprived his antago- 
nist of life and quarterings together, and vindicated his 
right to the argent 2 bars gules, which in gratitude to 
Heaven he bore for eight long years in Palestine. This 
was not a quarrel on a punctilio, nor a mode of obtaining 
redress for an insult, but an examination into a legal ques- 
tion which admitted of no other solution according to the 
manners of the age.* When, after the Sicilian Vespers, 
the wily Charles of Anjou was sorely pressed by his victo- 
rious rival Don Pedro I. of Aragon, and desired to gain 
time in order to repress a threatened insurrection among 
his Neapolitan subjects, he sent a herald to Don Pedro to 
accuse him of bad faith in having commenced the war 
without defiance. The fiery Catalan fell into the snare, and 
in order to clear himself of the charge, which was not ill- 
founded, ho oflbred to meet his accuser in the champ^lon. 
Iloth parties swore upon the Go8|)cls to decide the question 
by combat, a hundred on each side, in the neutral territory 
of Bordeaux ; and Charles, having obtained the necessary 
sus|Xinsion of arms, easily found means to prevent the 
hostile meeting.* Though practically tliis challenge may 
differ little from that of Antony — ^its object in reality being 
the crown of the Two Sicilies — still its form and purport 
were those of the Judicial duel, the accused ofTering to dis- 
prove the charge of malh fides on the body of his accuser. 
So, when Francis I., in idle bravado, flung down the gaunt- 
let to Charles Y., it was not to save half of Europe fVom 
fire and sword, but simply to absolve himself from the 
well-grounded charge of perjury brought against him by 
the Emperor for his non-observance of the treaty of Mad- 
rid. This again, tlierefore, wore the form of the judicial 

' ChroD. Domln. d« Arkel. (Maitli»l Analeel. VIII. »0). 

* lUmmi Manl«ii«r, eap. Izxi. — Nothing mor« romantio Is to b« fovad 
In ilin nnnnli of ebWnlry ihnn Mantfiner*t noeonni of Don Pcidro*! ride to 
Bordonni, and npponraneo In iho llftn, where the eeneiehal wm annble to 
ganrantee him n f;«ir field. 

t* 
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combat, whatever might be the motives of personal hate 
and craving of notoriety which influenced the lost imitator 
of the follies of chivalry.* The celebrated duel, fought in 
154T, between Jamac and La Ghastaigneraye, so piteously 
deplored by honest old Brantdme, shows the distinction 
maintained to the lost. It was conducted with all Judicial 
ceremonies, in presence of Henry II., not to settle a iK>int 
of honor, but to Justify Jamac from a disgusting accusation 
brought by his adversary. Resulting most unexpectedly 
in the death of Ghastaigneraye, who was a favorite of the 
king, the monarch was induced to put an end to all legal- 
ized combats, though the illegal practice of the private 
duel not only continued to flourish, but increased beyond 
all precedent during the succeeding half-century — Henry 
lY. having granted in twenty-two years no less than seven 
thousand letters of pardon for duels fought in contraven- 
tion of the royal edicts. The modem mode of obtaining 
** satisfaction'' is so repugnant to the spirit of our age that 
it is perhaps not to be wondered at if its advocates should 
endeavor to afliliate it upon the ancient wager of battle. 
Both relics of barbarism, it is true, drew their origin from 
the same habits and customs, yet they have coexisted as 
separate institutions ; and, however much intermingled at 
times by the passions of periods of violence, they were 
practised for different ends, and ^ere conducted with dif- 
ferent forms of procedure. 

Our theme is limited to the combat as a Judicial process. 
Leaving, therefore, untouched the vast harvest of curious 
anecdote afforded by the monomachial propensities of 
modem times, we will proceed to consider briefly the his- 
tory of the legal duel from its origin to its abrogation. 
Its medifeval panegyrists sought to strengthen its title to 
respect by affirming that it was as old as the human race, 
and that Gain and Abel, unable to settle their conflicting 

* Da Ballaj, Mtfmolrei, LIv. III. 
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claims in any other mode, agreed to leave the decision to' 
the chances of single combat ; but we will not enter into 
speculations so recondite. Unknown as was the Judicial 
duel to the races of classical antiquity, or to the ancient 
civilizations of the East, and confined to the nations of 
modem Euroi)c, it is not a little singular that the custom 
should have prevailed with general unanimity from Sparti- 
vcnto to the North Cape, and that, with but one or two 
exceptions, all the tribes which founded the Euroixsan 
states should have adopted it with such common sponta- 
neity that its origin cannot be assigned with certainty to 
any one of them. It would seem to have been everywhere 
autochthonic, and* the theories which would attribute its 
paternity especially to the l^urgundians, to the Franks, or 
to the Lombards, are equally destitute of foundation. 

The earliest allusion to the practice occurs in Livy, who 
describes how some Spaniards seized the opportunity of a 
gladiatorial exhibition held by Scipio to settle various civil 
suits by combat, when no other convenient mode of solu- 
tion had presented itself;* and he proceeds to particularize 
a case in which two rival cousins decided in this manner a 
disputed question in the law of descent, despite the earnest 
remonstrances of the Roman general.* This could hardly 
have Iwcn a prevailing custom, however, among the abo- 
rigines, for Civsar makes no mention of it among the Qauls, 
nor docs Tacitus among the Germans ;* and their silence on 

' Qattlem litoi qvsf cliseeptan<loflnire neqularant aai nolaerant, paeto inter 
•• «i riolorem rtt leqaeretnr, farro deoraverunt. — Lib. zztii. eap. xx\. 
* Mee Alivm daornm hominuiBTa qnam Martam n Jndioam habiinros asaa. 

' A pawaga in the **I>e Moribui Garmanin,*' cap. z., ia eommonly, bnt 
•rrenaonaly, qaolad as thowing iba azistanoa of iba dna! as a means of evl- 
danea among Uia Germans. When aboat io andariake an importani war, 
one of Iba enemy was eapiared and obliged to Aght with a chosen ebamplon, 
an aagorj being drawn from the resnlt as to the event of the war. There 
la a vast difference, howerer, between a special omen of the ftitnre, and a 
proof of the past In the dally affairs of life. 

Da Canga quotes an expression from Patercalus to show that the Jadieial 
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'the subject must be accepted as condosive, since a system 
so opposed to the principles of the Roman law could not 
have -failed to impress them, had it existed* Yet in the 
fourth century, an allusion which occurs in Claudian would 
seem to show that by that time the idea had become fiuniliar 
to the Roman mind.^ 

]f the fabulous antiquity attributed by the early his- 
torians to the Danish monarchy be accepted as credible, a 
statement may be quoted from Saxo Qrammaticus to the 
effect that about the Christian era Frotho III., or the Great, 
ordered the employment of the duel to settle all contro- 
yersies, preferring that his subjects should learn to rely on 
courage rather than on eloquence ;' and however apocryphal 
the chronology may be, yet the tradition shows that oven 
in those ancient times the origin of the custom was already 
lost in the night of ages. Among the Feini or ancient 
Irish, the custom undoubtedly existed in the earliest periods, 
for in the Senchus Mor, or code compiled under the super- 
vision of St, Patrick, there is an allusion to a Judicial 
combat long previous, when Conchobar and Scucha, father 
of Brigh, first decreed that a delay of five days should 
take place in such ainiirs.* At the time of the conversion 

app««l to the iword wm oottomary among the GermanB, but, although I am 
dlffidont indiiMiitlngfrom lo abiolata an authority, loannot lee tveh moan- 
ing in tho pamago. Patorealos merely sayi (Lib. ii. oap. ezTlil.)f in doiorlb- 
Ingtho itratagemiwhioh lad to tho defeat of Vami, "at lolita armif dooorni 
Jure torminarentar." Taken with the eontezt, thii would appear to refor 
merely to the law of the f trongeit which preraiU among all aaTage tribes. 

' Qoi male luipectam nobii Impeniiui arsit 
Vel leto purgare fldem : qui jndioe ferro 
Bilult Immeritum laadato sanguine erimen.— I>e Bell. Oetioo V. 591. 

" Do qnalibet Toro oontrorersla ferro deoernl sanzit, speeiosins Tiribua 
quam rerbis eonfligendnm existimans.— Saxon. Qrammat. Hist. Dan. Lib. j, 

* Senohus Mor L 251. 

** Why is the distress of fl?e days always more usual than any other dis- 
tress ? On aooount of the oombat fought between two in Magh-inis. When 
they had all things ready for plying their arms, ezeept a witness alone, they 
met a woman at tbe plaoe of oombat, and she requested of them to delay, 
saying, ' If it were my husband that was there, I would compel yon to delay.' 
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of Ireland, therefore, the dud was an anecstral right firmly 
cfltnlilished, and Bnbject to precise legal regulations. So 
general was it, indeed, that St Patriclc, in a council held 
in 45r>, was obliged to forbid his clergy from appealing to 
the sword, under a threat of expulsion from the church.* 
Towards tlie end of the same century, King Qnndobald 
cau8c<l tlie laws of the Bifrgundians to be collected, and 
among them the wager of battle occupies so conspicuous 
a place thatit obtainctl in time the name of Lex Gundebalda 
or liOy Uombette, giving rise to the belief that it originated 
with that race. 

In the ordinary texts of the Salique law, no mention is 
made of it, but in one manuscript it is alluded to as a 
regular form of procedure.' This silence, however, does 
not Justify the conclnsion that the battle ordeal was not 
practifKHl among the Franks. Enough instances of it are 
to lie found in their early history to show that it was by 
no means uncommon;" and, at a later period, the same 
almence of reference to it is observable in the Lex Emen- 
data of Charlemagne, though the capitularies of that 
monarch frequently allude to it as a legal process in 
general use. The off-shoots of the Salique law — ^the Rip- 

* I wMid delay,' mid one of lh«m, * bat it woold b« prvjndleial to th« man 
who sncf mo ; it If hto eaate that wonid bo delayed.* • I will delay,* laid 
the other. The eombat wa« then put off, bat they did not know till when it 
was |iat off, anin Conehabhnr and Senoha pasted jndgment reepeotlng It ; 
and SeneUa asked, *What is Uie name of this woman?* <Caiothi* (Are), 
aaM she, ' Is ny name.* * Let the eombat be delnjed,* said Seneba, * In Uio 
name of this woman, for Are days.* From whieh is derlred *Tho truth of 
the men of the Feini would have perished, had it not been for Ouiethl.' It 
b Driffh Uiat is here ealled Cuieihl.'* 

' Rebus sals elerioas illo solrat debllam ; nam si armls eompognaTorlt 
oam IIIa, merito extra eooleslam eomputetur. — Synod. 8. Patrioli, ann. 466, 
ran. Ytit. 

* Si tamen non pntnerlt ailprobare . . . . et posf ca, si ansns hierit, pvgnot. 
— T«eyden MR.— Cnplt. Bxtravaganl. No. xxviii. of PardoMUS. 

* Qnaw. Turott. Hist. Frano. Lib. vit. e. xlw, ; Lib. x. e. z. • Ximolni 

I^b. IT. 0. U. 
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uorian, Allomannic, and Bavarian codes — ^wliich wcro com- 
piled by Thierry, tlic son of Clovis, revised successively 
by Ohildebert and Glotair II., and put into final shape by 
Dagobert I. about the year 630, in their frequent reference 
to the ^^ campus," show how thoroughly it iMsrvaded the 
entire system of Germanic jurisprudence. The Lombards 
were, if possible, even more addicted to its use. Their 
earliest laws, compiled by King Rotharis in 648, seventy- 
six years after their occupation of Italy, make constant 
reference to it, and the strong hold which it then had on 
the veneration of the race, as an ancestral custom, is shown 
by the fruitless efforts of that legislator and his successors 
to restrict its employment and finally to abrogate it. Thus 
Rotharis forbids its use in cases of importance, substituting 
conjurators, with an expression of disbelief, which shows 
how little confidence was felt in its results even then by 
enlightened men.* The next law-giver, King Orimoold, 
decreed that thirty years' possession of either land or 
liberty relieved a defendant from maintaining his title by 
battle, the privilege of employing conjurators being then 
conceded to him.* In the succeeding century. King Luit- 
prand sought to abolish it entirely, but finding the preju- 
dices of his people too strong to be overcome, he placed 
on record in the statute book a declaration of his contempt 
for it and a statement of his efiTorts to do away with it, 
x while he was obliged to content himself with limiting the 

* QuU alMttrdum et inipoaiibU* rldeior eit* at torn grandb oauia fab ano 
Muto per pognam dlriniAiur.— (L. Longobard. Lib. ii. TU. U. H h >. 3.) 
How oompletalj ihU wm at Tarianea witb Iba eoatomf of tba Lombardi is 
•ridant from a oaio wbiob ooourred under bis imukediate predecessor Ario- 
Taldus. Tbat monaroh imprisoned bis queen Qundeberga, a MeroTingian 
princess, on an aocusation of oonspiraoj brought against her bj Adaluli; a 
disappointed suitor. When Glotair the Oreat sent an embassy to rescue his 
fair relatiTc, the question was decided by a single combat between the accuser 
and a champion named PItIo, and on the defeat of Adalulf, the queen was 
pronounced innocent and restored to the throne after a oonflnement which 
had lasted three years.— Almoini Lib. it. o. z. 

' L. Longobard. Lib. ii. Tit. zzzr. H ^i &• 
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extent of its application, and diminishing the penalties 
incurred by the defeated party.* The laws of the Angles, 
tlic Saxons, and the Frisians, likewise bear testimony to 
the nniversality of the custom.* Even among the Welsh 
it prevailed to a considerable extent, and though Hoel 
Dha, when he revised their code in 914, endeavored to put 
an end to it, he was unable to do so effectually. 

It is not a little singular that the duel appears to have 
been unknown among the Anglo-Saxons. Employed so 
extensively as legal evidence throughout their ancestral 
regions, by the kindre<l tribes from which they sprang, by 
the races among which they settled, and by the Danes and 
Norwegians who became incorporated with them ; harmon- 
ising moreover with their general habits and principles of 
action, it would seem impossible that they sliould not like- 
wise have practised it. Tlmt such was tlie case is one of tlie 
anomalies which defy si)ecnlation ; and the bare fact can 
only be stated that it is not referred to in any of the Anglo- 
Saxon or Anglo-Danish codes. There seems, indeed, to bo 
no reason to doubt that its introduction into English Juris- 
pnidcncc dates only from the time of William the Con- 
queror." 

' OrftTif esnm nobto en* comfMiriiit, at tab ano loaio, per anom pagasm, 
omnem eaam lalMUnilHni bono amlitai. . . . Quia ioeeril tamai de Jadtelo 
Dei ; et maUot aadlvimas per pagnam line josia eaasa taam oaanam perdere. 
Fed propter connoetadinem gentiii nonino Longobardoram legem inipiam 
velare noa poeeomai. — (L. Longobard. Lib. i. Tit. ix. \ 23.) MnnitoH, bow- 
ever, flatce that the older M88. read *• legem ietam/* in plaee of ** Impiam,** 
at given fn the printed teste, wbieb would lomewbat wealcen the foree of 
Jjttil prendre eondemnation. 

* h. Anglior. et Werinor. Tit. i. eap. iii. and Tit. xy.— L. Saxon. Tit. 
XT.*L. rririon. Tit. t. e. i. and Tit. xi. o. iii. 

* A charter lapaed hj William, whieh appears to date early in hii reign, 
girce the widest latitude to the duel both for his French and Saxon sabjecte. 
— (I«. Oalllelmi Conqaest. ii. H I, 2, 3. Thorpe, I. 488.) Another law, how- 
ever, enabled a Norman defendant to decline the combat when a Saxon was 
epiiellani. ** 8i Franelgena appellaverit Anglum. . . . Anglns se defendat 
p«r qnod melins volaerlt, ant jadieio ferri, ant daello. ... 81 aatem An- 
glns Praneigonam appvllaverit et probare rolaeril, jodiolo ant daello, toIo 
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Tlio only other barbarian race among whoso hiws Uio 
battle trial found no place was the Gothic, and hero the ex- 
ception is susceptible of easy explanation. The ell'ect ui)ou 
the invaders of tlie decaying but still majestic civilization 
of RomCi the Byzantine education of Theodoric, the leader 
of the Ostrogoths, and his settled policy of conciliating the 
Italians by maintaining as far as possible the existing state 
of societyi preclude any surprise that no allusion to the 
practice should occur in the short but sensible code known 
as the *^ Edict of Theodoric," which shows how earnestly 
that enlightened conqueror endeavored to Aise the invaders 
and the vanquished into one body politic' With regard 
to the Wisigoths, we must remember that early conversion 
to Christianity and long intercourse with civilization had 
already worn off much of the primitive ferocity of a race 
which could produce in the fourth century such a man as 
Ulphilas. They were the earliest of the invaders who suc- 
ceeded in forming a permanent occupation of the conquered 
territories ; and settling, as they did, in Narbonensian Qaul 
and Spain while the moral influence of Rome was yet all 
powerful, the imperial institutions exercised a much greater 
effect upon them than on the subsequent bands of Northern 
barbarians. Accordingly, we find their codes based almost 
entirely upon the Roman Jurisprudence, with such modifi- 
cations as were essential to adapt it to a ruder state of 
society. Their nicely balanced provisions and careful dis- 

Um FrADolgenMB porgar* m MorMnento non freeto."— (Ibid. iii. 4 It. 
ThorfM, I. 408.) Baob ImmttnUy Mtnif AflnguUr privUvg* for Ihegentrous 
Normfta blood. 

* An epbllo from Tboodorio to Ibo Gaaliib proTlnea*, wbteb bo bftd jofi 
Addod io bis omplro, oongraiulatof tbom ob tboir reiurn to Roman Ibwi and 
ttitgot, wbiob bo ordon Uicm io adopt wilbout delay. Ita wbola tonor abowt 
bis tboroagb appraoiatlon of tbo soporiority of the Imperial oodes oTer tbo 
Ottstomi of tbe barbarians, and bis anxiety for setUed principles of Jorls- 
prudeneo. '* Jora piibliea eertissima sunt bnmonm viln solatia, inflrmorum 
aazllta, potentnm frena."— (Oassiodor. Variar. Lib. iii. Bpiri. zvii.) Variooa 
oiber pasMgea migbi bo eitod to tbe same efleot "Jura retemm ad noatrnm 
oupimoa reverentiam oustodiri,*' ** Ooleotamnrjure Romano ▼irere,"eie. 
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iinctions ofTcr a striking contrast to the shapeless legisla- 
tion of the races that followed, and neither the Judicial 
combat nor canonical compurgation found a place in them. 
Even the vulgar ordeal would appear to have been unknown 
until a ])criod long subsequent to the conquest of Aquitaine 
liy CMovis, and but little anterior to tlieir overthrow in 
Spain b3' the Saracens. Tliat this apparent exception to 
the prevailing customs of the barlmriaus was due, however, 
to Ihoir ncipiicscence in tlic enlightened zeal of their legis- 
lators, Tlieodoric and Alaric II., is rendered evident by 
passngcs in Cassiodorus, which show that the Qothic races 
originally followed the same practices as the other savage 
tribes.* Even as in Italy tlie Lombard domination destroyed 
tlie results of Theodoric's labors, so in France the introduc- 
tion of the Fraukish element revived tlie barbarian instincts, 
and in tlie celebrated combat before Louis-le-Ddbonnaire, 
between Counts Bera and Sanila, who were both Qoths, we 
find the ^^pugna duornm" claimed as an ancient privilege 
of the race, with the distinction of its being equestrian, in 
accordance with Qothic usages.* 

Nor was the wager of battle confined to races of Celtic 
or Teutonic origin. The Slavonic tribes, as they success- 
ively emerge into the light of history, show the same ten- 
dency to refer doubtful points of civil and criminal law to 
the arbitrament of the sword. The earliest records of 

' In lencling GoIoimos to govern iba PanoonUn Ooiht, Tbeodorio argM 
pironKlj the abandontneni of ibe doe], sbowlog bow flrm a bold it liUI re- 
tained in thoffo portion! of Uie ra«e wbiob bad not been eiposed to the full 
eWUUing Inflneneesof Rome — '* Cur ad monomaebiam reonrrltisqnl ▼enalem 
jndkcm non habetU ? Deponlie ferram qui nonbabetli inlmioam. Penlma 
eontra parentef erigUls braehlnn, pro qaibna oonttat glorloee noriendum. 
Quid opim ett bomini lingaa, il eaomm manai agat amala ? ant nnde pax 
rrM» errditnr, pI Pub eivUiiate pngnatar?'* — Cautodor. Varlar. Lib. ill. 
Rpist. xxill. xxSv. 

* Brmold. Nigell. I>e Reb. aevt. Lndor. Pii Lib. tti.— Astron. YIt. Ladov. 
ril cap. xxxiii. So thorongbfy wu tbe guilt of Bera oonaidered as proved 
bj blp defeat In tbU eombat, tbai bis name became adopted In tbe Catalan 
dialect as synonjmons witb traitor.— Harea llispanica, Lib. in. e. 21. 
8 
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Ilungaiy, Bohemia, Poland, Scrvia, Silesia, Moravia, Pom- 
erania, Lithuania, and Russia present evidences of the pro- 
valence of the system.* 

Arising thus spontaneously from the habits and character 
of so many races, it is no wonder that the wager of battle, 
adapting itself to their various usages, became a pennanent 
institution. Its roots lay deep among the recesses of popu- 
lar prejudice and superstition, and its growth was corre- 
spondingly strong and vigorous. In this it was greatly 
assisted by the ubiquitous evils of the facility for perjury 
afforded by the practice of sacramental purgation, and it 
seems to have been regarded by legislators as the only 
remedy for the crime of false sweai*ing which was every- 
where prevalent. Thus Gundobald assumes that its intro- 
duction into the Burgundian code arose from this ca^ se ;* 
Charlemagne urged its use as greatly preferable to the 
shameless oaths which were taken with so much facility ;* 
while Otho II., in 988, ordered its employment in various 
forms of procedure for the same ixMison.* It can lianlly 
be a source of suqiriso, in view of the manners of tlio 
times and of the enormous evils for which a roniedy was 
sought, that the effort was made in this mode to impress uik>u 

* Ktfnlgiwarttr, op. oii. p. 224. 

' MoUm in populo noairo et perTloaiiona eannntiain et onpldiUtif in- 
•tinelo lU oognoMimat depravarl, ui d« rcbni inoerili iftorftmeotam plerum- 
qa« offer* non dubitenl, et de eognlib jngitor p«rjarare," eto. — L. Bargnnd. 
TU. zlr. 

The remedy, howerer, would Mem to baTe prored inrafficient, for arabse- 
qnenl enaetment proridet an enormoui fine (800 lolidi) to be lerled on the 
witneiiei of a loiing party, by making them share In the punishment. *'Qoo 
faoiiina in poaterum ne qnis aodeat propria praritate mentire." — L. Bar- 
gnnd. Tit. Izzz. 4 2. The position of a witness in those unoeremonions days 
was indeed an nnenTiablc one. 

' Ut palam apparet qnod ant ilic qnl ertmen ingerit, ant ille qnt Tnit so 
defendere, peijnrare se debeat. Melius wisum est ut In eampo oam fiiftlbua 
pariter oontendant, qaam peijurlom absoonse perpetrent. — Capit. Car. Mag. 
ez Lege Longobard. o, zzzlr. (Balute). 

« L. Longobard. Lib. ii. Tit. Ir. § S4. 
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principals and witnesses the awfnl sanctity of the oath, thns 
subjecting them to a liability to siipiH)rt their asseverations 
by an apix^al to arms nndcr imposing religions ceremonies. 

In tlie primitive codes of the barbarians, there is no 
distinction made between civil and criminal law. Bodily 
punishment l)cing almost unknown, except with regard to 
slaves, and nearly all infractions of the law being visited 
with fines, there was no necessity for such niceties, the 
matter at stake in all cases being simply money or money's 
worth. Accordingly, we find the wager of battle .used in- 
discriminately, both as a defence against accusations of 
crime, and as a mode of settling cases of disputed property, 
real and |)ersonal. This gave it a wide sphere of action, 
which was speedily rendered almost illimitable by other 
causes. 

In its origin, the Judicial duel was doubtless merely an 
ex|)cdicnt resorted to in the absence of direct or sulllcicnt 
testimony, and the Judges or rachinborgs were probably 
the arbiters of its necessity. Some of the early codes refer 
to it but seldom, and allude to its emplo3rment in but few 
cases.* In others, however, it is appealed to on almost 
every occasion. Among the Burgundians, in fact, we may 
assume, from a remark of St. Agobard, that it superseded 
all evidence and rendered superfluous any attempt to bring 
forward witnesses.* If any limits, indeed, were originally 
imposed, they were not of long duration, for it was not 
dinicult to find exi^cdicnts to Justify the extension of a 
cnstom which accorded so perfectly with the temper of the 
age. now little reason was requisite to satisfy the bellige- 

' That the SftUqne Uw, of hiui been Mid Hbore, hardly reeognim the 
eiittenee of the praettee. The Ripaarlan eode refers to it bnt foar tinee , 
that of the Al»miiDiii but eii timet, while it fair!/ briatlea throoghoat the 
eegnate legislation of the Baloarians. 

* Apnd qaomm legem non lioet disoassione not Teraelnm testimonto 
caasas terminare ; eo qnod libnerit, armis eomminarl liceat, ne inflrmior 
•va retinere ant reposeere aadeat, tanqaam Veritas armls manifestarl egeat. 

JAh. Adrersos Legem OnndobadI eap. z. 
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rent aspirations of Justice is shown by a curious provision 
in tlie code of one of tiie Frisian tribes, by wliicli a man 
unable to disprove an accusation of liomicido was allowed 
to charge the crime on whomsoever he might select, and 
then the question between them was decided by combat.* 

The mode, however, by which the duel gained its greatest 
extension was the custom of challenging witnesses. It 
was a favorite mode of determining questions of perjury, 
and there was nothing to prevent a suitor, who saw his case 
going adversely, from accusing an inconvenient witness of 
false swearing, and demanding the ^^ campus" to prove it — 
a proceeding which adjourned the main cose, and likewise 
decided its result. This summary process of course brought 
every action within the Jurisdiction of force, and deprived 
the Judges of all authority to control the abuse. That it 
obtained at a very early period is shown by a form of pro- 
cedure occurring in the Bavarian law, already referred to, 
by which the claimant of an estate is directed to fight, not 
the defendant, but his witness ;* and in 819 a capitulary of 
Louis-le-D^bonnaire gives a formal privilege to the accused 
on a criminal charge to select one of the witnesses against 
him with whom to decide the question in battle.* 

Nor was this merely a temporary extravagance. Late 
in the thirteenth century, after enlightened legislators had 
been strenuously and not unsuccessfully endeavoring to 
limit the abuse of the Judicial combat, the challenging of 
witnesses was still the favorite mode of escaping legal con- 
demnation.* Even in the fourteenth century, the municipal 

* L. Frieion. Tit. sir. \i, * L. Baioar. Tli. xti. cap. i. \ 2. 

* At si alia vioa doo rel trta onm da f nrto aoouia?arint, llcaat al unom as bla 
earn aonto at fuata in eampo oontandara. — (Caplt. Ludov. Pii ann. 810, cap. 
XT.) Wlian locli was tho liability impending orar witneMoi, it U aaay to under- 
atand why they ware required to eomo Into court armed, and to liave tlioir 
weapons blessed on the altar before giring testimony. If defeated, they were 
fined and obliged to make good any damage which their evidenoe would 
bare oaosed the other side. — L. Baioar. Tit. xvi. o. t. 

* Beanmanolr, Oontumes du Beauvoisis, ebap. Izi. \ 68. 
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law of RhcimB, which allowed the duel between principals 
only in criminal cases, permitted witnesses to be indiscrimi- 
nately challenged and forced to fight, affording them the 
privilege of employing champions only on the grounds of 
physical infirmity or advanced age.* A still more bizarre 
extension of the practice, and one which was most ingeni- 
ously adapted to defeat the ends of Justice, is found in the 
English law of the thirteenth century. By this, a man was 
sometimes i)ermitted to challenge his own witnesses. Thus 
a thief on trial could always summon a " warrantor" firom 
whom he claimed to have legitimately received the stolen 
pro|)erty, and if this warrantor declined to give the 
guarantee demanded of him, the accused was at liberty to 
prove his assertion by the duel ; while, if the guarantee was 
forthcoming, the accuser had the same right.* Another 
mode extensively used in France about the same time was 
to accu.se the principal witness of some crime rendering him 
incapable of giving testimony, when he was obliged to dis- 
pose of the charge by fighting, either personally or by 
champion, in order to get his evidence admitted.' 

It is not easy to imagine any cases which might not thus 
lie brought to the decision of the duel ; and the evidence of 
its universality is found in the restriction which prevented 
the api^earancc as witnesses of those who could not be com* 
pelle<l to accept the combat. Thus the testimony of women 
and ecclesiastics was not receivable in lay courts in suits 
where ap|)eal of battle might arise;* and when in the 

* Lib. Prmti. da Comiitiad. Remenf. §4 14, 40 (ArehlTM LIgiclat. da 
lUint, Pi. I. pp. S7, 40). 

* Braelon. da Lagibos Angl. Lib. iii. Traoi. it. eap. zzivli. 4 6. 
' BafwmMioir, ehap. tI. 4 19* 

* Ibid. obap. xxxiz. 4f 80, SI, 00. — Ataiiat da Janmalam eap. 100.— A 
•awawhai dmllar prinelpla it in forea in tha modarn jaripprudenca of Gbian* 
WoMan, partani ovar cigliiy or nndar ten yean of ago, and orlpplei who bara 
loal an •y or a limb ara antitlad to bnj themaalTaa off IVom poniibmant, 
•leapt in a few aaaat of aggravatad oriraa. Thay ara, tharafora, not allowed 
to appear as aeeoMn, baeanta thej ara enabled by tbia priTllega to aoeapa 

8* 
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twelfth century special privileges were granted by the kings 
of France empowering serfs to bear testimony in court, the 
disability which prevented a serf from fighting with a free- 
man was declared annulled in such cases, as the evidence 
was only admissible when the witness was capable of sup- 
porting it by arms.* 

The result of this system was that, in causes subject to 
such appeals, no witness could be forced to testify, by the 
French law of the thirteenth century, unless his principal 
entered into bonds to see him harmless in case of challenge, 
to provide a champion, and to make good all damages iu 
case of defeat ;* though it is difficult to understand how 
this could be satisfactorily arranged, since th^ penalties in- 
flicted on a vanquished witness were severe, being, in civil 
causes, the loss of a hand and a fine at the pleasure of the 
suzerain, while in criminal actions "il perderoit le cors 
avecques."* The only limit to this abuse was that wit- 
nesses were not liable to challenge in cases concerning 
matters of less value than five sous and one denier.* 

If the position of a witness was thus rendered unenviable, 
that of the Judge was little better. As though the duel had 
not received sufficient extension by the facilities for its em- 
ployment just described, another mode of introducing it in 
all cases was invented by which it became competent for 
the defeated party iu any suit to challenge the court itself, 
and thus obtain a reversal of Judgment at the sword's 
point. Towards the end of the twelfth century in England, 
we find Glanville acknowledgiug his uncertainty as to 
whether the court could depute such a quarrel to a cham- 

Ihe peoAlUtf oflUM wiiDMf.— Staanion, Ptnal Code ofCblna, 8«oto. S0-S8, 
and 839. 

' Th» earliatt of these oharieri b a grant from Lonii-le-Groe In 1109 to the 
■erfli of the ehureh of Parli, oonflrmed by Pope Patcal II. In 1113. (Balni. 
et Mansi III. 12, 62.) 

* Beaamanoir, ohsp. Izi. ^ 60. 

* Ibid. ohap. Ixi. ^ 67. 
« Ibid. ohap. zl. ^21. 
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pioii, or whether the Judge delivermg the verdict was bound 
to defend it personnlly ; and also as to what, in case of defeat, 
was the legal position of the court thus convicted of injus- 
tice.* These doubts would seem to indicate that the custom 
was still of recent introduction, and not as yet practised to 
an extent sufTlcicnt to afford a settled basis of precedents 
for its details. If so, it was not long in firmly establishing 
itself. In 1105, the customs of St. Qnentin allow to the 
disapiM>intetl i)leadcr unlimited recourse against his Judge.* 
Towards the middle of the thirteenth century, we find in 
the " Conseil" of Pierre de Fontaines the custom in its 
fullest vigor and Just on the eve of its decline. No restric- 
tions apiiear Ip be im^iosed as to the cases in which appeal 
by battle was permitted, except that it was not allowed to 
override the customary law." The suitor selected any one 
of three Judges agreeing in the verdict ; he could appeal at 
any stage of the proceedings when a point was decided 

' " Carta • • . Uneiar kamen jndiolam man taeri por daaUam . . • Sed 
atraio earfa Ipsa tanaatar par aliqaam 4a aaria la dcfandera, Tal par allom 
extraBaam boa Sari poasit, qaaro." — (Da Lag. Angltn Lib. Tin. anp. is.) 
Tba rarali of a raTartal of jadgmani moii probably hava baan a baary flna 
and dapriTailoa of iba Jadieial fanotlon, saeb baing tba panaliy proTldad for 
iajaatlea In iba laws of Henry I.—*' Qnl injnata Jodioabii, oxs to!, rant ail ai 
digalUtan jadlaandi pardal.*'— (L. Hanriel I. Tit. ziil. f 4)— wbteb aeeorda 
nearly witb tba Franeb praatica In tba tima of Baaamanolr, as mantionad 
balow. 

It mast baboma in nind tbat, as iba dlspanKing of Jastioa was an attribnio 
of tba faadai nobility, iba Judges ware generally warriors (azeept tba royal 
Jadgas In England, wbo ware frequently ecoleslastics), and tbas tbese pro- 
eaedings ware not as extraordinary as tbay may at first sigbt appear to as. 
In Germany, wbara tba Judges of tba lower eourts were aleetiTe, tbey wero 
required to be aetive and Tigorons of body — **nee manlbas nee pedlbns 
oapius.'*— (Jar. Provin. Alaman. oap. Ixviii. \ 6.) 

* Si ille eontra quern 6t Judiaium non eonaedit illnd Judielum, per eampnm 
at duellum potarit lllud eontradiaera Intra THIam 8. Qaintini, aontra illos 
qui Judiaium Ibaarint.— Cited by Marnier in bis edition of Pierre da Fon- 
Uinas. 

* Car pol prolltarolani las oostumas el pals, s*il s*en aoTenolt eombaire ; 
na d^poeior na las puat-om par bataillo.-^^diiion Marnier, ebap. xxti. Tit. 
xxxiL f 
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against him ; if unsuccessful, he was only liable in a pecu- 
niary penalty to tlie Judges for tlie wrong clone them, and 
the Judge, if vanquished, was exposed to no bodily punish- 
ment.^ The villein, however, was not entitled to the privi- 
lege, except by si)ecial charter.* The universality of the 
practice is shown by the fact that it was for a long time the 
only mode of reversing a Judgment, and an apiMsal in any 
other form was an innovation introduced by the extension 
of the royal Jurisdiction under St. Louis, ^ho labored so 
strenuously and so effectually to modify the barbarism of 
feudal institutions by subordinating them to the principles 
of the Roman Jurisprudence. De Fontaines, indeed, states 
that he himself conducted the first case e^er known in 
Yermandois of an appeal without battle." At the. same 
time, the progress of more rational ideas is manifested by 
his admission that the combat was not necessary to reverse 
a Judgment manifestly repugnant to the law, and that, on 
the other hand, the law was not to be set aside by the 
duel. 

Twenty years later, we find in Beaumanoir abundant evi- 
dence of the success of S£. Tiouis in Hctling bouncls to the 
abuses which he wiui endeavoring to remove. The restric- 
tions which he enumerates are greatly more edlcacious than 
those alluded to by de Fontaines. In capital cases, the 

' Chap. XXII. Tit. i. ri. rlH. x. xxwM zxzi.— '<Bi eertoi en fkoMmrai ne 
giii ne tI« no membra de oelaqni loni faoi^, en qneleonqne point que le fnnse- 
mentfoli raii,ot quele qne la qnerele tolt*' — (Ibid. Tit. sir.) . If the judge was 
aooased of bribery, however, and wai defeated, he was liable to oonllMation 
and banlihment (Tit. zxri.). The Inereaeing sererity meted out to uarelene, 
Ignorant, or corrupt Judgei, manlfeita the powerful Influenee of the Roman 
law, whioh, aided by the actlTO etforte of legbti, was inflltrating the onstomary 
jarisprudenoe and altering Its oharaeter OTerywhore. Thus de Fontaines 
quotes with approbation the Code, De pcena jndicis (Lib. vii. Tit. zlix. 1. 1) 
as a thing rather to be desired than expected, while In Bcaumanolr we 
already And its proTislons rather exceeded than otherwise. 

* ]>e Fontaines, chap; xxii. Tit. ill. 

" Ibid. Tit xxllL—Bt ce fu 11 premiers dont je oTsse onques parlor qui fhst 
rapeles en Vermandtis sans bataille. 
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fipiKfil dul not He; whilo in civil actions, tlio suzerain before 
wliom the nppeal was made could refuse it when tlie Justice 
of tlic verdict was self-evident. Some caution, moreover, 
vrtkn requisite in conducting such cases, for the disap|K)tnted 
])leader who did not manage matters rightly might find him- 
self ]ilcdgcd to a combat, single-handed, with all his judges 
at once; and as the bench consisted of a collection of the 
neighboring gentry, the result might be the confirmation 
of the sentence in a manner more emphatic than agreeable. 
An important change is likewise observable in the severe 
jienalty imiK>sed upon a judge vanquished in such an ap- 
l)eal, being a heavy fine and deprivation of his functions in 
civil cases, while in criminal ones it was death and confis- 
cation — ^^W pert le cors et qnanques il a."* 

The king's court, however, was an exception to the gene- 
ral nde. No appeal could be taken from its judgments, for 
there was no tribunal before which they could be carried.* 
The Judges of the royal court were therefore safe from the 
necessity of vindicating their decisions in the field, and 
they even carried this immunity with them and communi- 
cated it to those with whom they might be acting. De 
Fontaines accordingly advises the seigneur Justicicr who 
anticiimtes the appeal of battle in his court to obtain a royal 
Judge to sit with him, and mentions an instance in which 
riiilip (probably Philip Augustus) sent his whole council 
to sit in the court of the Abbey of Corbie, when an appeal 
was to be entered.* 

By the German law of the same period, the privilege of 

' Craianef dn BeaiiToliif, ebftp. Izl. ^ M, 46. 47, 60, 6S.~It should b« 
honi* in mind, however, ihfti DeimmAnoIr wm a rojftl haini, and the differ- 
ence heiween ihe "onfiiie de baitli*' And the "aetleet dee ehevAliere" ii well 
pointed ont hj Deognot (Lee Olim, T. II. pp. xzx. xzzi.). Benamnaolr in 
■MBj e«»ee evidently deneribei the law ei he would with It to he. 

* Rl ponr ec ne Ten pnci favpner, enr l*en ne tronvefolt nie qni droit en 
MH eer Ii role ne Uent de nalvl fori de Dieu ei de Inj. — £ubli«enienle, 
T«iT. I. ehep. Iiiviii. 

' CNinnril, rh. XMl lit. xii. « 
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rovcrsing a sentence by the sword existed, but accomiMinied 
with regulations which seem evidently designed to embar- 
rass, by enormous trouble and expense, the gratification 
of the impulse which disapiK)uited suitors would have to 
establish their claims in such manner. Thus, by the Swa- 
bian law, it could only be done in the presence of the 
sovereign himself, and not in that of the immediate feudal 
superior;* while the Saxon code requires the extraordinary 
expedient of a pitched battle, with seven on each side." It 
is not a little singular that the feudal law of the same 
period has no allusion to the custom, all appeals being 
regularly carried to and heard in the court of the suzerain.* 
Apart A*om these side issues, the right of demanding the 
wager of battle as between the principals varied much with 
the age and race. When Beaumanoir composed his '^ Oou- 
tumes du Beauvoisis," in 1283, the practice may bo con- 
sidered to have entered upon its decadence; twenty years 
had elapsed since the determined efforts of St. Louis to 
abolish it ; substitutes for it in legal processes liad been 
provided; and tlie manner in which that enliglitcned jurist 
manifests his preference for peaceful forms of law shows 
that he fully appreciated the civilizing spirit in which the 
monarch had endeavored to soften the ferocity of his sub- 

* 81 eonilngai nt de JatiiilA leiitoiiiin pagnandam ■it, UU pogna debet 
laititui ooram rege — (Jar. Provin. Alamen. oap. xelx. f 5). In a French 
venion of tbii oode, made probablj toward! tbe elose of the fonrteenlh oen- 
torj, the purport of thUi pafsage it entire! j changed. * * De chaeonn iagoinant 
ne poet Ian trover leanl ne certain oonsoil ei bien come per lo oouaoil do 
sages de la oort lo roi."— Miroir de Souabe, P. I. o. oxiii. {td. Matile, Neuf- 
ehatel, 1848). We maj hence oondude that by this period the oostom of 
armed appeal was disnsed, and the extension of the royal Jurisdiction was 
esUblished. 

* Jur. ProTin. Saxon. Lib. i. art. 18.— This has been qoestioned by modem 
oritios, but there seems to be no good reason for doubting its authority. The 
whole formula for the proceeding is given in the Riohstich Landrccht (cap. 
41), a manual of procedure of the fourteenth century, adapted to the Baxou. 
oode. 

* Riohstich Lehnrecht, cap. xxvil. 
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jcctfl. When, therefore, wo boo in Bcaumanoir's treatise 
how few rofltrictionB exiBted in liis time, we may compre- 
licnd the previouB nniverBality of the ctiRtom. In criminal 
cascfl, if an acenscr olTerccl battle, the dcfcnclant was forced 
either to accept it or to confess his guilt, unless he could 
prove an alibi, or unless the accuser was himself notoriously 
guilty of the crime in question, and the accusation was 
evidently a mere device to shift the guilt to the shoulders 
of another; or unless, in case of murder, the victim had 
disculimted him, when dying, and had named the real 
criminals.* If, on the other hand, the accused demanded 
to wage his battle, the judge could only refuse it when his 
guilt was too notorious for question.' A serf could not 
challenge a freeman, nor a bastard a man of legitimate 
birth (though an api)eal of battle might lie between two 
bastards), nor a lci>cr a sound man.' In civil actions, the 
battle trial was not allowc<l in cases relating to dower, to 
or]>hans under age,* to guardianships, or to the equity of 
redemption afforded by the feudal laws to kinsmen in the 
sale of heritable property, or where the matter at stake was 
of less value than twelve denicrs.* St. Louis also prohibited 
the dnel Ixitween brothers in civil cases, while permitting 
it in criminal accusations.* The slendemess of these re- 
strictions shows what ample opportunities were afforded 
to liclligercnt pleaders. 

In Germany, as a general rule, either party had a right to 
demand the Judicial combat,^ subject, however, in practice 

' CoatnoM dn BeMiToltii, ebap. Iii. 4 S ; ohap. ilUi. f 6. 

* IbM. eli«p. Iii. f S ; ehnp. xxxlx. S l^- 

* IM<1. eliAp. IxHL H 1, 2, 10. 

' Tw«nlj-on« yMirt It the iig* mentioned hj St. Lonii m thni at whieh a 
man wm lUhte to be enlled upon to llghl.— Ktitblissemente, Llv. i. ebap. 
Izxiil., oxHL 

' Contamee dn BeMiToiilii, ehftp. Uiil. 4f tl, 1$, 18. The denier wm the 
tvelflh part of the eolldnt or ion. 

* fEtablieeenente, hit. i. ebnp. oIztII. 

* Jnr. Prorln. Alnnnn. enp. eUrl. ff 13, S7; eap. elzzrli. 
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to several important limitations. Thus difTcrencc of rank 
between the parties afforded the superior a right to decline 
a challenge, as we shall see more Ailly hereafter.* Rela- 
tionship between the contestants was also an impediment,* 
and even the fact that the defendant was not a native of 
the territory in which the action was brought gave him the 
privilege of reAising the appeal.* Still, we find the principle 
laid down even in the fourteenth century that cases of 
homicide could not be determined in any other manner.* 
There were circumstances, indeed, in which the complain- 
ant, if he could bring the evidence of seven witnesses in his 
iavor, could decline the duel ; but if he chose to prove the 
charge by the combat, no examination or testimony was 
admitted.* Yet a general rule is found expressed to the 
effect that it was necessary only in cases where no other 
evidence was obtainable, when the result could be safely 
left to the judgment of Omniscience.* 

By the English law of the thirteenth century, a man 
accused of crime had the right of election between trial 
by jury and the wager of battle in doubtAil cases only. 
When a violent presumption existed against him, he was 
obliged to submit to the verdict of a jury; but in cases of 
suspected poisoning, as satisfactory evidence was deemed 
unattainable, the accused had only the choice between con- 

* At mltIj m the time of Frederio Barbaroita thU rule was lirloUj Uid 
down. '* 81 mUM adrenaa mlUtem pro pace yiolaia aui aliqua capiUU eauaa 
daoHam eommltUra Yolaorit, faoultai pugnnndi el non concedaiur nisi pro- 
bare possit quod antlqaitus Ipse ouin pareniibus suis nations legiiimns miles 
ezistoi.*'— Feodor. Lib. ii. Tit. zzvli. S 8. 

* Jar. Prorin. Alaman. oap. coolzzzvi. f 2. 
' Ibid. oap. oozcii. f S. 

* Sed solas si de perpetrato bomioidlo agitnr, probationem sine daoUo non 
prooedere. — Riebstioh Landreobt, cap. zliz. 

* Jur. ProYin. Alaman. oap. oeolzzzvi. H 28, 20 (Ed. Sobilteri). 

* Illno perrenit disposliio de duello. Quod enim bomines non Tident Deo 
nihilomlnus notnm est opilme, undo in Deo eonfldere possumus, eum duellum 
seonndnmjus diremturum. — Jar. ProYin. Alanan. oap. elzvili. } 19 (Bd. 
Benokenberg). 
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fcssion and iho combat* On the other hand, when the 
appellant demanded the duel, he was obliged to make out 
a prolmble case before it was granted.* When battle had 
been gaged, however, no witlidrawal was permitted, and 
any comi>ORition between the parties to avoid it was pnnish- 
able by fine and imprisonment* — a rcgtdation, no doubt, 
intcndeil to prevent pleaders from rashly nudertaking it, 
and to obviate its abuse as a means of extortion. Any 
iNKltly injury on the ])art of the plaintiff, tending to render 
him less capable of defence or aggression, likewise deprived 
the defendant of the right to the wager of battle, and this 
le<l to such nice distinctions that the loss of molar teeth was 
adjudged not to amount to disqualification, while the 
alwence of incisors was considered sufficient excuse, be- 
cause tli03' were held to be im|>ortant wca|M>ns of offence.* 
Thus the knight who demanded that his antagonist should 
undergo the destruction of an eye to equalize the loss 
of his own, extinguished in the fight of Otterbourne, was 
strictly within the privileges accorded him by law. Not- 
withstanding these various restrictions, cases of treason 
were almost always determined by the judicial duel, ac- 
cording to both Glanville and Bracton.^ This was in direct 

* Bmeton. Llt>. iii. Tmet. U. e«p. 18. * Ibid, ea^ tS 4 1. 

' 81 aatem nUrqa* defalUm feecrU, ct tMtAtam lU qaod eoneordail 
faeniBt, nl«r«|ii« eapinlar, ei Ipul ei pleffli int In nlMrieordia.— Ibid. 

The oastom wllh regard to thii rerled greaUy leoording to loeal oflsge. 
Tb«i A eherier of the Coant of Forei in 1270 eoneedei the right of ATolding 
bettle, even at the leat moment, bj satinfjing the advemry, end peying a 
flne of pixtj poll.— Chart. Raynaldi Com. Forent. e. 4 (Bernard, Illat. d« 
Foret, T. I. Preavei , p. 25). Aeoording to the oaetomi of Lorrle, In 1166, 
If a eompoiitlon wai effected after battle had been gaged and before eecnrlty 
wai glren, eaeh party paid a flne of two tons and a half. If after ■eeurity 
wai pledged, the flne was Inoreesed to seven enae and a half —Chart. Lndor. 
Junior, ann. 1155, cap. xIt. (Tsambert, Anciennes Tjoii Fran^flises, I. 155.) 

* Braeton. Lib. 111. Tract. 11. cap. 24 f 4.— ilojnfmodi Tero den tee mnl- 
tarn adjnrant ad deTincendnm. 

* OltniW. Lib. XIT. cap. i.— Braeton. Lib. 111. Traot. it. eap. 3 4 1* 
Selet appellnm Utnd perdnellnm terminarl. 

9 
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oppoBition to the custom of Lombardy, where such cases 
irere especially exempted from decision by the sword.^ 

In B^am, the duel was i)ermittcd at the option of the 
accuser in coses of murder and treason, but in civil suits 
only in default of testimony.* That in such cases it was in 
common use is shown by a treaty made, in the latter part of 
the eleventh century, between CentuUa I. of B^ai*n and the 
Yiscount of Soule, in which all doubtfiil questions arising 
between their respective subjects are directed to be settled 
by the combat, with the singular proviso that the com- 
batants shall be men who have never token port in war.* 
In the thirteenth century, however, a provision occurs 
which must hove greatly reduced the number of duels, as it 
imposed a fine of only sixteen sous on the pai*ty who mode 
default, while if vanquished he was visited with a mulct of 
sixty sous and the forfeiture of his arms.* 

In some regions, greater restrictions were imposed on the 
facility for such api>eals to the sword. In Catalonia, for 
instance, the judge alone hod the power of deciding whether 
they should b<2 permitted,* and a siniihir riglit wos reserved 
to the podcsto in a code of lows enacted ut Yerouo iu 1228.* 
This must often hove prevented the injustice inherent in 
the system, and on equally prudent reserve was exhibited in 
a statute of Montpellier, which required the assent of both 
parties.' On the other hand, in Normandy, at the com- 
mencement of the thirteenth century, many coses relating 
to real estate were exombied in the first histoncc by a jury 

* Non ait eonsneiudo Medlolani ni de felonia aui de infldeliUia pagnA 
flat ; lioet oonirariain sit, qaod praoiplt lex LongobMrdorum, ut d« infldeU- 
tato pagna ftftt.— Fendor. Lib. ii. Tit. xzxix. 

* For de Morlaaa, Hubr. zzzriii. zxziz. 

■ Maroa, Hist, de Bdarn, p. 293 (Masure at Ilatoolet). 

* For de Horlaaa, Rubr. ir. 

' LibeU. CaUlan. MS. (Dn Gange.) 

* Meo arbitrio determlnabo doellam, vel judioiom Jodioabo. — L. Manio. 
Veronenf. oap. 78 (Moratori Antiq. Ital. Diuert. 30). 

^ SUtnt. Montiipeu. ann. 1204 (Da Cange). 
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of twclvo men, and if they failed of an unanimous yerdict, 
tlie qncstion was decided by the duel, whether the parties 
were willing or not.^ 

From a very early period, a minimnm limit of value was 
CfltaliliRhed, lielow which a pugnacious pleader was not 
a11owe<l to put the life or limb of his adversary in Jeopardy. 
This varied of course with the race and the period. Thus, 
among the Angli and Werini, the lowest sum for which 
the combat was permitted was two solidi,* while the Bai- 
oarians established the limit at the value of a cow." In 
the tenth century, Otho II. decided that six solidi should 
1)e the smallest sum worth fighting for.* The laws of 
Henry I. of England decreed that in civil cases the appeal 
of battle should not lie for an amount less than ten solidi.* 
In France, Louis-le-Jeunc, by an edict of 1168, forbade the 
duel when the sum in debate was less than five sous,* and 
this remained in force for at least a century.' The custom 

* EUblineiiMiitf da Normaadie, passim (^ition Ifarnier). 

* h, Angllor. et Wtrinor. Tit. xr. Th« Tariftilons la th* oolnsg* mn fo 
BnBMrou and nnoeriaiiii that to expresi the raloes of the sol Idas or foa, at 
tho differeal periods aad among the dlflerent races enamerated, woold oeeapj 
too Biaeh space. la general terms, It maj be remarked that the CarloTlngian 
•olida* was the twentieth part of a poand of sllrer, and, aoeordlng to the 
researches of Oudrard, was eqnWalent in pnrchasing power to aboat thirty- 
six francs of mo<lern money. The mare was half a poand of silver. 

* L. Baioar. Tit. Tin. cep. II. 4 5; cap. ill. 

* h, Langohard. Lib. ii. cap. W. f 87. 
' L. Ilearlel I. oap. 69. 

* Isambert, Ancieaaes Lois Fraa^alses, I. 161. This oecan in an edict 
abollshlBg saadry Ticloas easterns of the town of Orleans. It was probably 
merely a local regnlatlon, thongh it has been freqaeatly cited as a general 
law. 

* Lirres do Jostice et de Plot, LIt. six. Tit. xtII. f 3, and Tit. xzIL 4 4. 
See also a coatamier of Anjoa of the same period (Anciens Usages d' Aqjoa, 
4 ».— Ifaraier, Paris, 1863). 

The "LiTre de Jostice et de Plet" was the prodactlon of an Ori6sanals, 
which msy aeconat for his afflzing the limit prescribed by the edict of Lonla* 
le^eaae. The matter was eridently regalated by local castom, since, as 
we hare already seen, his contemporary, Deanmaaoir (oap. Ixlil. f 11), 
I tweire dcnicri, or one son, as the minimnm. 



100 THB WAOEB OF BATTLE. 

of Normandy in the thirteonth century specifics ten sons 
as the line of demarcation between the ^4ex apparens" 
and the ^4ex simplex" in civil suits,^ and the same provi- 
sion retains its place in the Ooutumicr in use until the 
sixteenth century.* In the Prankish kingdom of Jerusalem, 
the minimum was a silver marc' A law of Aragon, in 
1247, places the lunit at ten sous.* By the criminal pro- 
cedure in England, at about the same period, the duel was 
prescribed only for cases of felony or crimes of importance, 
and it was forbidden in trifling misdemeanors.^ The con- 
temporary law of Qermany provides that in accusations 
of personal violence, the duel was not to be allowed, unless 
the injury inflicted on the complainant had been sufficiently 
serious to cause permanent maiming,* thus showing how 
thoroughly different in spirit was the Judicial combat fi*om 
the modem code of honor which has been affiliated upon it. 
• No rank of life procured exemption from the duel be- 
tween antagonists of equal station. When in 1002, on the 
death of Otho III., the German throne was filled by tlio 
election of ITonry the Lame, Duke of liavaria, one of his 
disapiK>intcd coin[)etitors, llernmiin, Duke of Swubin, is said 
to have demanded that tlicir res[)ective claims should be 
determined by a Judicial combat, and the new king, feeling 
himself bound to accept the wager of battle, proceeded to 
the appointed place, and waited in vain for the appearance 
of his antagonist.' Thus the champion of England, who 

■ Coit. L«g. NornM. P. ii. oap. zzi. f 7 (Lodewig, Rellq. M88. VII. 807.) 
TheJadgm«Dt of God wm ft-equenUy lijled "Lex apparent' * or **parlbilU." 

* Ano. GoaiiiiB. do Normandle, oap. 87 (Bonrdoi do Riohebonrg, IV. 55). 

* Assiiei do Jornaaleiii, oap. 149. 

* Lawt of Hootoar, by Don Jajmo I. (Do Cango g. t. Ihma), 

* Poiorit onim fiiotiim ono iU Ioto qnod non jaoobli appolium, ut li loYla 
trantgreosio lU, toI ti simploz injuria. — Braoton. Lib. iii. Traoi. ii. oap. 
10 S 8. i^io oap. 23 4 S. 

* Ob alia autom Yninora baud ita graria, duoHum non pormiUitar. — Jar. 
ProTin. Alaman. oap. olxzii. } SO (Ed. Bonokenborg). 

' DitbmariOhron. Lib. y. 
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flfvtircs in the coronntion pageant of Westminster Abbey, 
in a relic of the times when it was not an idle ceremony 
for the armed and mounted knight to fling the gauntlet 
and ])roclaim aloud that he was ready to do battle with 
any one who challenged the right of the new monarch to 
liis crown.* A striking example of the liability attaching 
to even the most exalted rank is afforded by a declaration 
of the privileges of the Puchy of Austria, granted by 
Frederic Barbarossa in 1166, and confirmed by Frederic 
II. in 1245. These privileges rendered the dukes virtually 
indeiKndent sovereigns, and among them is enumerated 
the right of emplojnng a champion to represent the reign- 
ing duke when summoned to the Judicial duel.* Even 
more instructive is the inference dcducible from the For 
do Morlaas, granted to his subjects by Gaston lY. of Bdani 
aliout the year 1100^ The privileges contained in it arc 
guaranteed by a clause providing that, should they be in- 
fringed by the prince, the injured subject shall substantiate 
his complaint by his simple oath, and shall not be com- 
INilled to prove the illegoltty of the sovereign's acts by the 
judicial combat,' thus indicating a pre-existing custom of 
the duel between the prince and his vassals. 

International litigation, even, was subject to the same 
arbitrament. Allusion has already been made to the chal- 
lenge which passed between Charles of Anjou and Pedro 
of Arngon, and other instances might readily l)o given, 
such as that of the Em|)eror Henry III. and Henry I. of 
France during their interview at Ipsch in 1 050.^ These may 
I)er1iaps be regarded rather as personal than national quar- 

' From Ui« tin* of Ifenry T., Ih« oflloe of king'f ehamplon wm one of 
lion<»r find digniij. (See Spelmmi^B Oloatnry.) 

* Infitipor pAlcfii idem Dnz Aoftriic, cam impngnAinii fnerit ab lUiqno de 
dn^tto, per iinnm idnnenm non in enormitniis maenlA detttniam irteM miM 
prorftt* tiippltre. — ConflH. Frid. II. ann. 1245, eap 9. (Ooldsat. ConM. 
Inp. I. S0.1 ) 

* Vnr do MnrliiNP, Rnbr. xxtI. 

* Ifiiml»i»rl. SchafTnnbtirK. ann. 105II. 

9* 
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rols, but that distinction does not apply to a case wliidi 
occurred in 1034, ^vhcn the Eraixsror Conrad the Saliquo 
endeavored to pacify the Saxon Marches. On inquiring 
into the origin of the mutual devastation of the neighbor- 
ing races, the Saxons, who were really in fault, offered to 
prove by the duel that the Pagan Luitzes were the aggrech 
sors, trusting that their Christianity would counterbalance 
the injustice of their cause. The defeat of their champion 
by his heathen adversary was, however, a memorable ex- 
ample of the impartiality of God, and was received as a 
strong confirmation of the value of the battle trial.* 

As regards the inferior classes of society, innumerable 
documents attest the right of peasants to decide their 
quarrels by the ordeal of battle. By the old Lombard law, 
slaves were allowed to defend themselves in this manner ;* 
and they could even en^ploy the duel to claim their liberty 
ttom their masters, as we may infer from a law of King Grim- 
oald denying this privilege to those who could be proved 
to have served the same master for thirty continuous years.' 
Similarly, among the Frisians, a lilua claiming his liberty 
was allowed to prove it against his master with arms.* 
The institutions of fcudulisni widened the distance between 
the different classes of society, and we have already seen 
that, in the thirteenth century, serfs were enfranchised in 
order to enable them to support their testimony by the 
combat ; yet this was only the result of inequality of rank. 
In the time of Beaumanoir (1283), though an ap[)ctd would 
not lie from a serf to a freeman, it may Ih) safely inferred 
from the context that a combat could be legally decreed 
between two serfs, if the consent of their masters wera 
obtained,' and other contemporary authorities show that a 

■ Wippo. Vit. Ghttnradi Salioi. 

* L. LoDgobard. Lib. i. Tit. »t. f 49. Sarriu ejai tunc per pugnam aai 
per lAeranieniam le defendat li poiaerii. 

" Ibid. Lib. 1. Tii. iz. 4 S8. * h, Frifion. Tit. xi. onp. iii. 

* CoaUmet da BeaaToi«is, oap, Iziii. f I> 
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man claimed as a serf could defend his freedom with the 
sword against his would-be master J Even Jews were held 
liable to the appeal of battle, as we learn from a decision 
of 120Y, preserved in an ancient register of assizes in Nor- 
mandy,* and they no doubt purchased the exemption, which 
was granted them, except in cases of flagrant murder, by . 
rhilipi)o-lc-Long, as a special favor, in 131 Y.* 

Dilfcrcnce of condition thus became an impediment to the 
dud, and formcil the subject of many regulations, varying 
with circumstance and locality. The free mountaineers of 
]k*ani, as has been seen, placed the prince and the subject 
on an equality before the law, but this was a rare example 
of independence, and the privileges of station were some- 
times exhibited in their most odious form. In France, for 
instance, while the battle trial could take place between the 
grntilhomme and the vilain^ the former was secured by the 
distinction that if the villein presumed to challenge him, 
he enjoyed the right of fighting on horseback with knightly 
weapons, while the challenger was on foot and armed only 
with shield and staff; but if the gentleman condescended 
to challenge the villein, they met on equal terms.* In Ger- 
many, where the minute distinctions of birth were guarded 

' Urref <!• Jottioe •% da Plet, LIt. xix. Tit 13. — AbnegarU 00 ctte Nrmm 
B. llarUfil, •% de hoe arrMnlrH b«Uam oontrft not.— Tabal. VlBdoelnraf, 
•ftp. IM (On Ciiim;*, ■. r, udramif). 

* Andiwfl d« rEehk|iii«r de Normandle, |>. 114 (Marnier). 
' Iiiiart^re, Table Cliroii. des Ordonnaneei, p. 105. 

* Beaamasoir, op. elt. eap. Izi. H 9, 10.— ^toblifMrnenle de 8. Lonle, 
Lir. I. ebap. Izzxii. — Pierre de Foniainee, however, repndialet this bar- 
barottt eaeton In eatct of appeal, and direeU iha( the combat eball take 
plaee on foot between ehampione — (Coneeil, ehap. xxi. Til. xiv.). Bean- 
maaoir menllone a e«»e whieh ehowg thai prnotiffal joHiee was not nn- 
freqnenllj enforred wlihoat ceremony. A gentleman challenged a rotnrler, 
and preeented himnelf in the arena on horseback with his knightly arms. 
The defendant reclaimed against the injustice, and the judges decided that 
the gentleman forfeited his horse and arms, and that if he desired to aecom- 
plifh the combat he mopt do to In the condition in whieh he was loll bj tho 
dt«armamenl— in his shirt, wllhont weapon or shield* while his adrerMry re- 
l«inr«l hip coat nf mell, InrnrI, end eliib. — (Oonl. dc IleanTiii. cap. Ixlr. \ X) 



\ 
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"with the most jealous care from a very early period, the 
laws of the thirteenth century provide that a diflercnce of 
rank permitted the superior to decline the challenge of an 
inferior, while the latter was obliged to accept the appeal of 
the former. So thoroughly was this principle carried into 
practice, that, to compel the appearance of a Semper/rt^ 
or noble of sixteen quarterings, the appellant was obliged 
to prove himself of equally untarnished descent.' In the 
same spirit, a Jew could not decline the api)eal of battle of- 
fered by a Christian accuser, though we may safely infer 
that the Jew could not challenge the Christian." So, in the 
Latin kingdom of Jerusalem, the Greek, the Syrian, and the 
Saracen could not challenge the Frank, but could not, in 
criminal cases, decline the challenge of a Christian, though 
they might in civil suits.' In Aragon, no judicial duel was 
permitted between a Christian and a Jew or a Saracen,^ 
while in Castile both combatants had to bo gentlemen, 
quarrels between parties of different ranks being settled by 
the courts.* 

There were three classes — ^women, ecclesiastics, and those 
suffering under physical incapacity — ^witli whom i)ersonal 
api)earance in the lists would appear to be impossible. 
When interested in cases involving the wager of battle, 
t;hcy were therefore allowed the privilege of substituting a 
champion, who took their place and did battle for the jus- 

' Jar. ProTin. AlamanB. oop. oooIzizt. ff 14, 16 (Ed. SchilUr). Ae- 
oording to aome MSB., however, thii privilege or declining tbe ohallenge 
of »n Inferior wu noi allowed in onsef of hoinioide. — '* Ibl onim oor|iiii 
eorpori opponiinr." — eap. lilt, f 4. (Kd. BonclLenberg.) On the oilier 
hand, a eonitUatlon of Frederio Barbaroeta, iwued in 1108 and quoted above, 
forbids the duel in capital caeeg, vnleei the advenariee are of equal birth. 

* Ibid. cap. oolviii. f SO (Ed. Bohilter).— We have already leen that 
the convene of thia mie waa Introduced in England, aa regarda queationa 
between Frenchmen and Bngliahmen, by William the Conqueror. 

* Quia anrien et grecl in omnibua aula cauaia, printer quam in criminalibaa 
ezcuaantnr a duello. — Aaalaea de Jemaalem, Baiaae Court, cap. SOO. 

* Lawa of IIoeMar, ann. 1247. (Du Gauge a. v. Toma.) 

* Laa Bieto Partidaa, P. vii. Tit. iii. 1. 3. 



WOMEN AS DUBLLI8T8. 105 

iico of thoir cause So cnrefal were legislators to prevent 
any failure in the procedure prescril^ed by law, that the 
AsRiscs do Jcrnsalem ordered the suzerain to supply the 
cxiMuses for forty days, when a suitor unable to fight was 
alflo too |K>or to pay for a champion to take his place; and 
when a murdered man left no relatives to prosecute the 
murderer, the suzerain was likewise obliged to furnish the 
champion in any trial that might arise.' Equally directed 
to the same purpose wns the Qerman law which provided 
that when a crippled defendant refused or neglected to 
procure a substitute, the Judge was to seize one-half of 
his property with which to pay the services of a gladiator, 
who could claim nothing more.* 

Women, however, did not always restrict themselves to 
fighting thus vicariously. The Qerman laws refer to cases 
in which a woman might demand justice of a man person- 
ally in the lists, and not only are instances on record in 
which this was done, but it was of sufficiently frequent oc- 
currence to have an established mode of procedure, which 
is preserved to us in all its details by illuminated MSS. of 
the period.* The chances between such unequal adversaries 
were equalized by burying the man to his waist, tying his 
left hand behind his back, and arming him only with a 
mace, while his fair opponent had the free use of her limbs 
and was provided with a heavy stone securely fastened in 
a piece of stuflT.^ 

' AwlfM d« J6niml«m, eap. 366, 267. 

* 61 hoe fkmra non thH pftralytleas iUa, tune judex medlAiiU peeaiilA 
IMmljtlei, eamplofiem Aliqnem Adfoiieere debai, halo pftralytiena MmbMBi 
bononini dare debet, ei nibll ftmpllni. — Jar. ProTin. AImbuib. eap. Ix. 4 6. 

* Jar. Provin. AlamAnn. enp. eoxxix. f S. Tbli cbepter ii omUUd In 
Ibe French ven>Ioii of Ihe Speeolnm Suevlooni. 

* Konlgtwftrter, op. eU. p. SSI. — In meny plaeeep howoTer, erimei whieb 
a nan wei forced to dUproTe by combat, were rabjeet to the ordeal of hot 
Iron or water when the accnfe<l waa a woman. Tbna by the Spanlab law of 
the thirteenth centary " Mager . . aalTeae por flerro eallenle ; e at Taron 
faere te|;ador . . aaWeae por lid.'* — Fuero de Baefa. (Vllladiego, Faero 
Ja«]{« fol. .117'.) 
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The liability of ecclesiastics to the duel varied with the 
varying relations betMreen the church and state. As early 
OS the year 819, Louis-le-Ddbonnairc, in his additions to the 
Salique law, directs that, in doubtful cases arising between 
laymen and ecclesiastics, the duel between chosen witnesses 
shall be employed, but tliat when both parties are clerical 
it shall be forbidden.^ This restriction was not long ob- 
served. A decree of the Emperor Guy, in 892, gives to 
churchmen the privilege of settling their quarrels either by 
combat or by witnesses, as they might prefer ;* and about 
the year 945, Atto of Yorcelli complains that the tnbuuals 
allowed to ecclesiastics no exemption from the prevailing 
custom.* Yet so far was this from being deemed a hard- 
ship by the turbulent spirits of the i)criod, that clerks not 
unfrequently disdained to sustani their rights by the inter- 
vention of a champion, and, yielding to warlike aspirations, 
boldly entered the lists themselves. In 1080 the Synod of 
Lillebonne adopted a canon punishing by a fine such bel- 
ligerent churchmen as indulged in the luxury of duels 
without having first obtained from their bisliops a siMScial 
license authorizing it.* About the same i)erio(l, (leollVy, 
abbot of YendOme, in a letter to the Bishop of Saintes, 
complains of one of his monks who had fought in a judicial 
duel with a deck of Saintes.' The practice continued, and 
though forbidden by Pope Iimocent II. in 1140,* Alexander 
III. and Clement lA. found it necessary to repeat the pro- 
hibition before the close of the century,' and soon after- 

* Oapit. LadoT. PU I. ann. 810, cap. x. 

* Ughelli, T. 11. p. 122 (Da OaDg«). 

' Addani iiuaper, qnoniam si aUquIi milltum saoerdotof ]>el in erlmine 
pulMYerit per pagnam sire singolari eeriamina ease deoernendam.— ]>e Pres- 
snris Eoeles. 

* Olerions ... si doellnm sine eplseopi lioenUa snsceperit . . . aut assullum 
feoerit, episoopis per peooniam emendetor. — Orderio. Vital. P. ii. Lib. v. o. 5. 

' OolTrid. Vindooinene. Lib. iii. Episi. 39. " Da Oange. 

^ Utolerioi non pttgneni in daello, neo prose pngiles inirodaceni. — Ctiron. 
8. iBgid. in Branswig.— Can. 1. Extra. Lib. v. Tit. zIt. 
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wards Cclcstin III. was forced to pronounce sentence of 
doi>oRition in a cose of this nature submitted to him.* All 
this was fonnally and ])eremptoril3' confirmed by Innocent 
111. at the great council of Latcran in 1215.* 

That the peaceful ministers of Christ should vindicate 
their rights with tlie sword, either personally or by proxy, 
was a sacrilege abhorrent to pious minds. As early as the 
middle of the ninth centuiy, Nicholas I., who did so much 
to establish the supremacy of the church, endeavored to 
emancipate it from this necessity, and declared that the 
duel was not recognized bj' the ecclesiastical law.' The 
utmost privilege accorded the clergy, however, was the 
right of presenting a champion in the lists, which zealous 
churchmen naturally resented as an arbitrary injustice.^ 
How thoroughly it was carried out in practice, notwith- 
standing all remonstrances, is shown by a charter granted 
in 1024 by St. Stephen of Hungary to tlie monastery of 
St. Adrian of Zala, by which, among other privileges, the 
pious king bound himself to supply a champion in all suits 
against the abl>ey, in order that the holy meditations of 
the monks might not be interrupted.* It was long before 
the abuse was removed. In 1112 we And a certain Guil- 
laume Maumarol, in a disimte with the chapter of Paris 
conocniiug some feudal rights over the domain of Sucy, 
npi)caring in the court of the Bishop of Paris for the pur- 
iwse of settling the question by the duel, and though the 
matter was finallj' comprontiscd without combat, there does 

* Can. S Bxtn. Lib. r. Tit. xlr. * OoneU. Liiternn. IV. om. IS. 

' MoBomaehUm In legvin non Mtamimm, qamn Aoieeefioret noairot 
minimi* tMepine eognoTimat. — Cap. HonomaohUm funt. ii. q. 6. — ^Nloolal 
PP. I. Bpbi. 148. 

* A«l pnfntam paeerdotet implngere qnicrunt, nnllam amptlnn rere reniiam 
ip^la obMrvant«f , niti qnod non propriis manibui, sad per imbminoi lUls in 
tali diaerlmine Jndicani dimioare.— Alton. VerecU. De Prennrli Beeles. 
Pi, I. 

* Charl. 8. BlepbanI (Balthjani, Legg. Ecolei. Hang. T. I. p. 384). 
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not seem to have been anything irregular in his proceeding.* 
So, about the same period, in a case of disputed property 
between the abbey of St. Aubin in Anjou and a neighboring 
knight, the monks not only challenged their adversary, 
but the duel was held in the seignorial court of another 
monastery;* and in 1164, we find a duel decreed at Monza, 
by the Archbishop of Cologne as chancellor of Italy, be- 
tween an abbey and a layman of the vicinity.* That such 
cases, indeed, were by no means uncommon is shown by 
their special prohibition in 1195 by Cclestin III.^ Yet, not- 
withstanding the repeated efforts of the Holy See, it was 
almost impossible for the church to exempt itself from the 
universal liability. Though in 1174 Louis YII. granted a 
special privilege of exemption to the cliurch of Jusiers and 
its men, on the ground that he was bound to abrogate all 
improper customs,* still no general reform appears to have 
been practicable. As late as the year 1245, some vassals 
of the chapter of N6tre Dame at Paris denied the service 
due by them, and demanded that the claim of the chapter 
should be made good by the wager of battle. That they 
had a legal right to do so is shown by the fact that the 
churchmen were obliged to implore the intervention of the 
Pope ; and Innocent lY. accordingly granted to the chapter 
a special privilege, in which, on the ground that single 
combats were forbidden by the canons, he declared that 
the church of Ndtre Dame should be entitled to prove its 
rights by witnesses, deeds, and other legitimate proofs, 
notwithstanding the custom existing to the contrary.* 

' Oarinlairo do I'lEglisods VotIb, I. 878. 

' Tbd oharUr rulaling io (he luli and iU reeulU is given by UiiIum and 
Maiui, MifloeU. III. 60. 
■ Ibid. p. 134. ' Can. 1 Bxira. Lib. v. Tit xxxr. 

* Tenamur pravai ooniuetudinae fundltue azlirparc. — (Du Bojs, Droit 
Orimincl dai Paaples Modarnai, II. 187.) 

* Oonirarla evniuetudina non obatanie. — Cart, do T^gllfa da Paris, II. 
898-4. 
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These ifidividnal exceptions only prove the universality 
of the rule. It is therefore not surprising to find that 
prelates, acting in their capacity of temporal seigneurs, 
should have been accustomed to award the duel as freely 
as any other form of legal procedure. To do this was not 
only one of the privileges which marked the feudal supe- 
rior, but was also a source of revenue from the fees and 
penalties thence accruing, and these rights were as ^gerly 
sought and as Jealously guarded by the spiritual lords qa 
by the warlike barons. It would scarce be necessary to 
multiply instances, but I may mention a charter granted 
by Fulk Nera, Count of Anjou, about the year 1010, be- 
stowing these rights on the abbey of Beaulieu in Touraine,* 
and one by the Emperor Henry III., in 1052, to the bishop 
and church of Yolaterra in Italy." Some conscientious 
churchmen objected to a practice so antagonistic to all the 
teachings of the religion of which they were professors, 
and liflled up their voices to check the abuse. Thus, about 
the close of the eleventh century, wc find the celebrated 
canonist, St. Ivo of Ghartres, rebuking the Bishop of Or- 
leans for ordering the combat to decide an important suit 
in his court.' Ivo even carried out his principles to the sacri- 
fice of the Jurisdiction usually so dear to the prelates of 
his day, for in another case he refused to give Judgment be- 
cause it necessarily involved a trial by battle, and he eluded 
the responsibility by transferring the cause to the court of 
the Countess of Chartres.* His precept and example were 
equally unavailing. Churchmen continued to award the 
wager of battle, and resolutely resisted any invasion of 
their privileges. In 1150 the statutes of the chapter of 

' Pa CMg«, «. T. Briifttn, 

* MiTftiori, Antiq. lUl. DtMeri. 39. — Among raHoae olhor •zumplef gWrni 
hj tlio miBd author te one of the yeiir 1010, In which the eonrt of the bi*hop 
of AreUno gniDtt the eombAi to decide a ease between » monMtery and » 
layman. 

* Ivon. R|4ft. exiTiil. * Ibid. Rptfi. cexlvil. 

10 
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TiJiniMmiie direct that sll duels shall be fought before the 
proTOfli, — and the proToet was Ardncias, Bishop of GeneTS.* 
Eren in the thirtemth century, in the archbishop's ooort 
or ofllcialitj of Rheims the dud was a matter of coarse J* 
and in a jodgment rendered in 1269, concerning a combat 
waged within the jurisdiction of the chapter of Notre Dame 
of Paris, we find that the first blows of the fight, usually 
known as " ictus r^is" or ^ les cons lou roi,'' are alluded to 
as ^ ictus capitulL'" How eagerly these rights were main- 
tained is apparent from numerous decisions concerning 
contested cases. Thus an agreement of 1193, between the 
Countess of St. Quentin and the chapter of Ndtre Dame, 
respecting the disputed jurisdiction of the town of Viry, 
gives the official of the chapter the right to decree duels, 
but places the lists under the supervision of both par^ 
ties, and divides the spoils equally between each.* A 
charter of 1199, concerning the village of Mame, shows 
that the sergeant, or officer of the chapter, had the cogni- 
sance of causes up to the gaging of battle, after which 
further proceedings were reserved for tlie court of tlio 
bishop himself.* In 1257, wliilo St. Louis was exerting 
himself with so much energy to restrict the custom, an 
abbey is found engaged in a suit with the crown to prove 
its right to decree the duel, and to enjoy the fees and 
mulcts thence arising.* Even more significant is a declara- 
tion of the authorities of Mctz, as late as 1299, by which 
tlie granting of all wagers of battle is expressly admitted 
to appertain to the court of the archbishop by the civil 
magistrates of the city;' and even in 1311 a bishop of 

' llignd'8 PAtrologtAp T. 188, p. 1287. 

* Lib. Praoi. d« ConBUOtud. R«in«nf . /Nimm (Arobirea L6gbl. de Rbeima). 

* Carialftiro da I'Sgliae do Parit, III. 438. After ibe flrai blows, tbo par- 
tloi ooald bo aoparaiod on payineni of a flno to tbo oouri, from tbo rooiploni 
of wblob ibo namo U oWdontlj dorivod. 

* OartaUiro do vigWm do Paris, I. 234. » Ibid., I. 7»-80. 

* Iios Olim, I. 24. 

* FaiiOBf eognonant b ton* quo dos arramiet dos obampt ot doc bateUloa 
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St. Brienc ordered a duel between two squires pleading in 
his court, in consequence of liigh words between them. 
From some cause, the combat did not take place, and the 
Christian prelate seized the arms and horses of the parties 
as his mulct. They appealed to the Parlement of Paris, 
which ordered the restoration of the confiscated articles, 
and fined the bishop for his disregard of the royal edicts 
prohibiting the single combat* By this time, probably, the 
dictum of Bcaumanoir had become generally acknowledged, 
that the church could not be concerned in cases which 
involved the wager of battle, or of death or mutilation.* 

There was one Jurisdiction which held itself more care- 
fully aloof from the prevailing infinence of barbarism — ^that 
of the Admiralty Courts, which covered a large portion of 
praciiral mercantile law. This is a fact easily explicable, 
not only from the clmra(*lcr of Die pariios and of tlic trans- 
a<*tions for which those courts were erected, but from the 
direct descent of the maritime codes from the lloman law, 
less modified by transmission than any other portions of 
modiflsval Jurisprudence. These codes, though compiled 
mt a period when the wager of battle flourished in full lux- 
uriance, have no reference to it whatever, and tlie Assises 
do Jerusalem expressly allude to the Admiralty Courts 
as not admitting the Judicial duel in proof,' while an Eng- 
lish document of 12 Edward III. attests the same prin- 
ciple.* When, however, the case was one implying an 
accusation of theft or deception, as in denying the receipt 

Bovt ftTOBB reeogneni ek r«eogiilt«onf o*oii ne Im doll fliird anion, naiqaei 
•■ la eoart de I'oiUI notlro lignoar I'erefqad de M«tt. — ^Da Canf^, i. t. Ar- 
rmmintio 

■ LefOUn, III. 679. 

* Voiri «•! qao tail U eaa ob il pot avoir gagot do baUnic on peril da 
pardra tIo o« membra, dolrant atira JnatieU par la lata Jnatiea ; na na i*ea 
doii aainie Bgllia mailer. — Coaiamat da BenQToUif, eap. zi. art. 80. 

* Kn la eork da la mar na point de batallla por pmara na par demanda 
da aalnj Taaga.~Amisei da Jaramlam, aap. xHli. 

* Pardanm*, Ut at ConlamM da la Mer. 
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of CMTgOf the matter entered into the proTince of eriminal 
lmW| and the battle trial might be legitimatelj ordered.* 

The forma and oeremonies employed in the judicial dud 
maj fumiah an interesting 8ul»ject of iuTestigation for 
the admirers of chivalry, but thej teach in their details 
little oonoeming the habits and modes of thought of the 
Middle Ages, and are merely interesting to the pure ar- 
dueologist. Although minute directions hsTc come down 
to us in the manuals compiled for the guidance of judges 
of the lists, to enumerate them in their rarying fashions 
would therefore hardly be worth the space whidi would 
be required to accomplish the task with any fulness. Suf- 
fice it to say that the general principle on which the combat 
was conducted was the absolute assertion by each party 
of the Justice of his cause, to which end a solemn oath on 
the Gospels, or on a relic of approved sanctity, was admin- 
istered to each before the conflict commenced.* Defeat 
was thus not merely the loss of the suit, but was also a 
conviction of perjury, to be punished as such; and in 
criminal cases it was also a conviction of malicious prose^ 
cutiou on the part of a worsted appellant. Accordingly, 
we find the vanquished party, whether plaintiff or defend- 
ant, subjected to i>cnaltics more or less severe, varying with 
the time and place. Thus, in 819, Louis-le-Ddbounaire 
decreed tliat, in coses where testimony was evenly balanced, 
one of the witnesses from each side should bo chosen to 
fight it out, tlie defeated champion sufToring the usual iicn- 
alty of perjury — ^the loss of a hand ; while the remaining 

' LIttm dd JoeiiM di da Plat, LIr. vii. Til. ir. § 3. 

* Ao«ordlng to Braefcoo, Uit appalUuii in oriminal omm ftppMri alwayf 
obliged to ewdur to hit own portonnl knowledge, vi»u ac auditn, of the 
erime alleged. Thii, however, wee not the ease eliewhere. Among the 
gloeiaton on the Lombard law, there were warm dbpntes as to the proprietj, 
.in oertain oaaee, of forelng one of the eonteitantt to commit perjnry. The 
matter will be fonnd treated at tome length in SaYignyU Qeechiohte d. 
Rom. Reoht, D. it. p. 159 eqq. 



PUNISHMENT FOB DBFSAT. 118 

witncssoii on the losing side were allowed the privilege of 
redeeming their forfeited members at the regular legal 
rate* William the Conqueror imposed a fine of forty sous 
on the losing side impartially ;* this was increased to sixty 
sons by the compilation known as the laws of Henry I.;* 
and the same regulation is stated by Glanville, with the 
addition that the defeated person was forever disqualified 
as a witness or champion.* By the Lombard customs, 
early in the eleventh century, the appellant, if vanquished, 
had the privilege of redeeming his hand; the defendant, 
if defeated, lost his hand, and was of course subject in ad- 
dition to the penalties of the crime of which he was proved 
guilty.* About the same time, the Beamese legislation 
emlKxlies a similar principle in a milder form, a fine of 
sixty-six sous Morlaas being im|)osed impartially on the 

' Ca|»i(. Lador. PU mh. 819, eap. z. A fomewhat tlmilur proTMon oo- 
•«rf in the L. Bnrgnad. Tit sir. and lx». 

* L. Qoiltelml ConqOMi. in. xil. (Thorpe I. 493) ** St quit eonim Tiotnt 
faerU emeadet regt XL. 8olidot."—A preTious law, however, had aw— itd a 
Nonaaa appeHant lizij toat when defeated (Ibid. ii. 11.). 

' Qal bcllnm radlaTorit, et per Jndloiam defeoerit, LX. eol. emendet. — 
L. nenrlet I. eap. Hz. f 16. 

* Piaito autem duello, poeaa lezagiata eolidoram imaiiaebit Tieto, nomine 
reereantif. Bt pnaterea lesem terr» amittet. — Glanril. do Leg. Angl. Lib. 
II. eap. lit. 

Tlwt defeat In the eombat waa regarded aa maeh more damaging than the 
■Imple Ion of a laitli shown bjiome proTlsioni in the eattom of Normandy, 
hj whieh a Tanqnlthed eombatant waa elasaed with perjnrers, falae witaemee, 
and other lafamoaa peraoaa, aa ineapabie theneeforth of gtring teatlmonj In 
eoart (Cod. Leg. Nermann. P. I. cap. IzIt.— Ladewlg Reliq. 1168. T. 
VII. p. 370), or of aerTing on a Jnry (Ano. Contnme do Normandle — 
Bovrdotde Riehebonrg, T. IV. p. S9), **Ne dolbTent eetre reoenal la Jar^e, 
IM eeali qni aont reprlna do parjare, on de porter fanlz teamoing, on Tainen 
•n ehamp de batatlle, oa eeolz qal aont Infamea.*' Thia elauae, howoTor, 
doee not oeear ia the oorreapoading paaaage of the anotent Latin Teralon 
abOTo ailaded to. (Ludewig, T. VII. p. 283.) 

' Ponia Toro ntrlaqne immlnet Appellator! Tero, al rletua faerit, at 
maanm perdat aat redtmat Appellato at bannam aolrat, maanm perdat, et 
bomleidiam aeeandam legem emendat. — Formnl. Vetaa In L. Longobard. 
(Ooorglaeh, p 1376.) 

10* 



114 THK WAGKE OF BATTLE. 

loong party.* Is prociess <^ time, this sjstcM was abmii- 
d<Mied in some couiitries. Tbe Englisli Uw of the thir- 
teenth cent my, mdmitt^d the justice of the Ux ialiomis in 
principle, hot did not pot it in practice, m TUKioished 
a|^>eUant in ca|Mtjl cases being merely imprisoned as a 
ealomniator, while the deit^dant, if defeated, was ezecnted, 
and his property ecmfiscated.* Tlie same distinction is to 
be foond in the contemporary cnstom ai Normandy.* 

The application of the lex talionis to the man who brooght 
a lalse diarge, thus adjudging to him the penalty which 
was incurred by the defendant if eonricted, was widdy 
current during the Middle Ages. This principle is to be 
found enunciated in the broadest and most decided manner 
in the ecclesiastical law,* and it was naturally brought into 
play in regulating the fate of those engaged in the wager 
of battle. Thus Guillaume4e-Breton states that when 
PhUip Augustus, in 1203, wrested Normsndy ftom the 
feeble grasp of John Lackland, one of the few changes 
which he ventured to introduce in the local laws of the 
duchy was to substitute this rule of confiscation, mutilation, 
or death, according to the dcgnsc of criminality involved 
in the accusation, for the comiMurativdy liglit |iccuniary 
mulct and loss of legal status previously incurred by a 
worsted appellant.* The same system is followed through- 

' Vor d'Oionm, Art 21. 

* 8i ftsUm »|ip«llaai lietm futrlt, gmoto eommiUatar tMiq«mm ealamiii- 
ftior ymnlBndvMt mJ om vitan ftmilUi neo menbiiim, lioei Meandom tegn 
ad talloDii toaenitar (ItraaUNi, Lib. in. Tnei. ii. eap. 18 § 6). la aaolbor 
pMM(«, Braaion glT«s a rMion for Uiia oleaaaoj — *' Si asUm Tieioa fit in 
•anpo . . . qoamrb ad gaolam mitUudiu sii, tamen sii ei aliqoaado sraiia 
da niaarioordla, qnia pngnat pro paae." (Ibid. cap. 31 § 7.) 

* itah. da Normaadid, Tit '* Do prandro fame b foieo*' (Maraior). 

* Qfli oalnmBiaiB illatam non probat, panam doboi Isoarrero qvam d pro- 
baMotraaf aiiqvo •■atiaoroi. — Can. Qni oalumniam Cam. r. q. ▼!. (Doorail 
P. II.) 

' ... ad poanaa tiifai »qaa«, 
Viaiiu Bi ■ppollaos tlfo ■ppollaioi, oadam 
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out the legislation of St. Lonis, whether the pnnishment 
be light or capital, of an equal responsibility oH both 
imrtics.* It proTailed throughout the Prankish kingdoms 
of the East, where, in an appeal of murder, whichever party 
was defeated was hanged in his spurs ;* and it finally esta- 
blished itself in England, where, in the fourteenth century, 
we find it positively declared as an imperative regulation 
by Tliomas, Duke of Gloucester, in an elaborate treatise on 
the rules of single combat printed by Spelman.* 

In Germany, however, the custom was not uniform. In 
one text of the Swabian code, the principle is laid down 
that a defeated appellant escaped with a fine to the Judge 
and to his adversary, while the defendant if vanquished was 
visited with the punishment due to his crime ^ while ano- 
ther text directs that whichever party be defeated should 
lose a hand,* or be executed, according to the gravity of 

L«g« ligaretar nvtlUri ant perdare Titam. 

Moria aniaii •lUlerIi apnd llloa haeteniu, vt it 

Appallasf Tietaa in canaa saagiilnb aaaal, 

8«z folldot daeiea evm nnanmo toWart t voo 

Bi tie trnpnnia, amifta lege, manarat : 

Qaod ft appallatam Ttvel eoniigarai, omnt 

Ba prlTaratnr ai tarpi norta pariret. 

Qallllatmi Brtio. Philippldoa Lib. nil. 
It win ba obaarrad thai tba praSSzitiiog Norman enatom hara daaoribad la 
praelaaly ibat Indlealad abova hj QlaarlHa. 

■ S. g. itoblliiamanU Lib. i. aap. 27 and 91.— "Ctt qui aaroit ralnev^ 
aarolipandna** (aap. 8S). In capital oataa, whan chaapiont wara anpioyad, 
tba principalf wara bald in priaon with tha oord aronnd tbam with which 
Iha dafaatad party waa to ba liangad. If ona waa a wonan, for tha cord 
vaa tabatitntad tba apada wharewith aha waa to ba boriad aliva. (Baanaui- 
Boir, chap. Iziv. f 10.) Tbaae cnatoms wara not calcviatad to anconraga 
dnaliing. 

* Aviaaa da Jamaalcm, cap. 817. 

' Bacta idea at nqnitaa at Jna armomm Tolnnt nt appallaaa aandam Incnr- 
tmi poenaa qnani dafandana, ai ia Tiatoa Aiarit at anbactaa. — Fomnla Dnalli, 
np«d Bpalman. Qloaaar. a. v. Campus, 

* Jar. ProTin. Aiamann. cap. occixxzTi. f 1 10, SO (Ed. Scbiltar.). 

' Qnlqna anecnnibit at nanna ampntatnr. — Ibid, cap. clXTill. f 30 (Bd. 
Bonckcnbarg). 
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the crime alleged.* An exceptional cose, moreover, woa 
provided for, in which both antagonists might suffer the 
penalty; thus, when a convicted thief accused a receiver of 
stolen goods of having suggested the crime, the latter was 
bound to defend himself by the duel, and if defeated, both 
combatants were hanged with the strictest impartiality." 
In the Yeroneso code of 1228, a distinction was established 
between the prosecutor and the accused, as a defeated 
appellant was punishable at the pleasure of the magistrate.* 
It was customary to require the parties to give security 
for their due appearance at the appointed time, various 
fines and punishments being inflicted on defaulters. By 
the old Qerman law, the defendant under such circum- 
stances was held guilty of the crime charged upon him ; 
and both defendant and appellant were declared infamous. 
According to some MSS., indeed, all the possessions of a 
defaulter were forfeited, either to his heirs, or to his feudal 
superior.^ Among the B&imese, on the contrary, the 
forfeiture for a default was only sixteen sous Morlaas.* 
The Scandinavians punished it popularly by erecting a 
"nithstong"— peWtca execrationis — a post inscribed with 
definmatory runes, and so flagrant was this insult con- 
sidered, that finally it was prohibited by law under pain 
of exile.* The bail, of course, was liable for all legal 
penalties incurred by a defaulter, and occasionally, indeed, 
would seem to be made to share the fate of the principal, 
who appeared and was defeated. Thus, in a miracle play 

* Jar. ProTlo. Alftmiinii. eap. elzzii. § 18 (Bd. 8«iiokonb«rg). 

* Ibid. OAp. oeziz. f • (Bd. Sehiltor.). 

* Bl il aetor Miilierat pugnuo, Ipi nm m«o arbiirlo panUm ~L. Manielp. 
Vsron. o«p. 78. 

* Jar. Prorin. Alamann. cap. ooolxxxvl. f 31 (Bd. BohllUr.). — Cap. elxxlU. 
ft 7, 8. (Bd. Beoekeob.). 

* Vor d« MorloM, Robr. it. art. ft. 

* Sehlegal Commeot. ad QrigU § St.— Ortfgii SmL Tin. oap. 106. A 
fiuioifiil etjBologlii miichi lrM« to ibia oostom tba modern pbrai* of *' poii- 
Ing a ooward." 
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of the fourteenth century, a stranger knight at the conrt of 
rarifl, coni|>cllccl to flght in defence of the honor of the 
kiiig'8 (laughter, is nnable to find security. The queen and 
princess offer themselves as hostages and are accepted, but 
tlie king warns them — 

Dame, par Dien le roy eelMtre I 
Bien toub recevray pour hostage ; 
Mail de iant toub fas-Je bien sage, 
8e le desans en pent avoir 
Ardr6, Je roas feray ardoir 
Bi meitre en oendre.* 

An regards the choice of weapons, much curious anecdoU^ 
couhl be gathered from the pages of BrantCme and others 
learned in punctilio, witliout throwing additional light upon 
medinsval customs. It may be briefly observed, however, 
that when clinmpions were emplo3'ed on both sides, the law 
ap|)ears generally to have restricted them to the club and 
buckler, and to have prescribed perfect equality between 
the combatants.* An ordonnance of Philip Augustus, in 
1215, directs that the club shall not exceed three feet in 
length." When the principals ap|)eared personally, it would 
seem that in early times the apixillant had the choice of wea- 
])ons, which not onlygaA'c him an enormous advantage, but 
enabled him to indulge any whims which his taste or fancy 
miglit suggest, as in the case of a Qascou knight in the 

' ITn Minele do Notre-Daiiid d'Ainb di d'AmUle (Monmdrqn^ •% Mt«hel« 
TMal. Franca Is an Mojsn-Age, p. S38). 

Another pMiagt In the enne play •ignalitei the equality ef pnnlflhnieni 
tof appellant and defendant In oaae of defeat : — 

—Mais qnant U mtobI 
Bb ebaoip, Jamali n'ee y«t«roBt 
Beat •ombatre, tolef-ea is, 
Taat qne TiiB sn soil deaeonit ; 
Bt oelol qal Talaeu sera, 
Je Toot proBiet, peado eera ; 
R'ea doobte niili. 

* A ^. Conetit Sienlar. Lib. it. Tit. zxitII. f 1. 

* Lanritet; Table des Ordonn. p. 10. 
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thirteenth century, who stipnUited that each combatant 
should be crowned with a wreath of roses. As every detail 
of equipment was thus subject to the caprice of the chal- 
lenger, those who were wealthy sometimes forced their 
poorer adversaries to lavish immense sums on horses and 
armor.* Where, however, the spirit of legislation became 
hostile to the wager of battle, this advantage was taken from 
the appellant. Frederic II. appears to have been the first 
to promulgate this rational idea, and, in decreeing that in 
fhture the choice of arms shall rest with the defendant, he 
stigmatizes the previous custom as utterly iniquitous and 
unreasonable." In this, as in so many other matters, he 
was in advance of his age, and the general rule was that 
neither antagonist should have any advantage over the 
other— except the fearful inequality, to which allusion has 
already been made, when a roturicr dared to challenge a 
gentleman.' According to Upton, in the fifteenth century, 
the Judges were bound to see that the arms were equal, but 
he admits that on many points tiiere was no settled or defi- 
nite rule.* In Russia, each combatant fullowcil liis own 
pleasure; and a traveller in the sixteenth century relates 
that the Muscovites wore in the habit of enibarraHsiiig tlieiu- 
selves with defensive armor to an extent which rendered 
them almost helpless, so that in combats with Poles, 
Lithuanians, and Germans they were habitually worsted, 
until Judicial duels between natives and foreigners were at 
length prohibited on this account.' 

Alhisions have occurred above to a peculiarity of these 
combats — ^the employment of champions — ^which received 
an application sufficiently extended to deserve some special 

* IUtuo Historiqiie de Droit, 1861, p. 514. 

* Ooniili. Sioular. Lib. ii. Tit. zzzvii. \ 4.— Coniastadinom praTam et a 
iramitf railonii oojoslibel Alienam. 

. ■ Tbit, bowdTdr, wm not p«rmiU«d bj Fraderio. (nbi inp.) 

* De Mllitari Offioio Lib. ii. p«p. Yiii. . • Du Bojt, op. eit. I. 611. 
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notice. It hiw been seen tliat tl^o unable to wield the 
Bword or clnb were not therefore exempted from the 
duel, and oven the scantiest measure of Justice would 
require tliat they should have the right to delegate their 
vindication to some more potential vehicle of the Divine 
decision. This would seem originally to have been the 
ofnce of some member of the family, as in the cognate 
proccflure of sacramental purgation. Among the Alamanni, 
for instance, a woman when accused could be defended by 
a kinsman *' cum tracta spata ;"' the same rule is prescribed 
by the Lombard law,* and by that of the Angli and Werini ;■ 
while the far pervading principle of family unity renders 
the presumption fair that it prevailed throughout the other 
races in whose codes it is not sixicincally indicated, llo- 
strictcd to cases of disability, the use of champions was a 
necessity to the battle ordeal, but at a very early period 
the practice received a remarkable extension, which was 
directly in conflict with the original principles of the Judi- 
cial duel, in permitting able-bodied antagonists to put for- 
ward substitutes who fought the battle for their principals. 
With regard to this there appears to have been a consider- 
able diversity of practice among the races of primitive 
barbarians. The laws of the Franks, of the Alamanni, and 
of the Saxons make no allusion to such a privilege, and 
apparently exi^ct the principal to defend his rights himself, 
and 3*ct an instance occurs in 500, where, in a duel fought 
l>y onler of Uontran, the defendant was allowed to intrust 
his cause to his nephew, though as he was accused of kyiing 
a stag in the king's forest, ph3'sical infirmity could hardly 
have 1)een pleaded.* Frojf^ some expressions made use of 

' L. AlMiianii. Add. eap. zxi. 

* L. Longobard. Lib. i. Tii. HI. § 6, and Lib. ii. Tit. Ir. f 12. 

* L. AagUor. ei Werinor. Tii. xit. 

* Off«g. Tnron. Ulsi. Lib. x. eap. z. In Ihie earn, bolb eombatenU par* 
Miad, whas ihc acenfMi was prompUj pnl to death, ahowing that each a 
rmali was ragarded af proring tha truth of the oflenea aU^gad. 
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by St. Agobard, in bis^nslaught on the ordeal of battle, 
we may fairly presui^ tliat under Lotiis-le-Ddl>onuaire 
tlie employment of champions, in the Burguudian law, 
was, if not forbidden, at least unusual as respects the de- 
fendant, even in cases where age or debility unfitted him 
for the combat, while it was allowed to the api^ellant^ 
On the other hand, the Baioarian law, which favored the 
duel more than any of the other cognate codes, alludes to 
the employment of champions in every reference to it, and 
with the Lombards the judicial combat and the champion 
seem to have been likewise convertible terms." There is in 
this something so repugnant to the fierce and self-relying 
spirit in which the wager of battle found its origin, and the 
use of a professional gladiator is so inconsistent with the 
pious reference to the judgment of God, which formed the 
only excuse for the whole system, that some external reason 
is required to account for its introduction. This reason is 
probably to be found in the liberty allowed of challcnghig 
witnesses, to which allusion has already been made. The pre- 
valence of this throughout Western Euroixi readily enabled 
pai*ties, unwilling themselves to encounter the risks of a 
mortal struggle, to put forward some truculent bravo who 
swore point-blank, and whose evidence would require him to 
be forced out of court at the sword's point. That this, indeed, 
was frequently done is proved at a subsequent period by a 
remark of Bracton, who states that a witness suspected of 
being a hired gladiator was not allowed to proceed to the 
combat, but was tried for the attempt by a jury, and if con- 
victAl was punished by the loss of a foot and hand.* 

* nornm •nim e»iua oooldlt ai bob a<lfbm Talontoi riribiu, ted etlam in- 
flrmi at Moee UeMMtniar ad oerlamen ei pagnam ailaia pro T&linimia reboa. 
(Lib. ady. L«g«m Qondobadi oap. vU.) MItU unam do iuia, qvi oongrc- 
dlaiur mecam singulari oertamine, ui probal me ream iibi ene, si oooiderik. 
(Lib. contra Jodioium Dei oap. i.) 

* Lioeai ei per oampionem, id eti per pugnam, orimen ipaum de f oper m 
fi poinerit ejioere.— L. Longobard. Lib. i. Tii. i. \ 8. 

' Intrat quandoque in dereoiiunem ei warraninm aUqais maliiioae et per 
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Although the chstom of hiring champions existed from 
a Tcry early period, since the Frisian laws give the Aillest 
liccngc for employing and paying them,* still their identity 
with witnesses cannot be readily proved from the simple 
records of those primitive times. It becomes very evident, 
however, in the more detailed regulations of the twelfth 
and thirteenth centuries. In England, for instance, until 
the first statute of Westminster, issued by Edward I., in 
12)5, the hired champion of the defendant in a suit con- 
cerning real estate was obliged to assume the position of 
a witness, by swearing that he had been i)ersonally present 
and had seen seizin given of the land, or that his father 
when djing had enjoined him by his filial duty to maintain 
the defendant's title as though he had been present.* This 
curious legal fiction was common also to tlie Norman Juris- 
prudence of the i)eriod, where in such cases the champion 
of the plaintiff was obliged to swear that he had heard and 
seen the matters alleged in support of the claim, while the 
oppofling champion swore that tliey were false.' In a simi- 
lar spirit, an earlier code of Normandy prescribes that 
champions shall be taken to see the lands and buildings in 
dispute, before receiving the oath of battle, in the same 
manner as a jury of view.* A more distant indication of 
the same origin is observable in the Neapolitan regulation 
wliich directed that the champion sliould swear on the field 
of liattle as to his iHsHcfin the Justice of the quarrel which 
lio was about to defend.* 

fraadem 1 1 firo mereeilo, iileai eunpio ti eondaetltlaii, qaod qnldem ti ftedrii 
e&rmm Jiwtilliirib deUoiam, non prooedntnr ad daennn, led per imtriain in- 
i|«lrfilar ▼•HtM »i mereodein Mocperli Tel non ; ot el eonetiUrit quod fio, 
pedeni ftniiUt •! pnipinm.— Lib. iii. Tract, ii. eap. SS § 7. 

• I«ieei anieQiqao pro m oampionen m«ro«dd oonduoere, el •am inronlro 
poloerlt.— L. Frinlon. Tit. xit. eap. It. 

• GlaiiTil. de Ug. Angl. Lib. it. eap. iii. 

• Cod. Leg. Norman. P. it. eap. liir. (Lndewig Rellq. 1188. VII. 416.) 

• KUb. de Normandie, p. 31 (Marnier). 

• CoofUt. BIcalar. Lib. ii. Tit. zzxvii. | 2. 

11 
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Looking on the profession of a champion in this light, 
as tliat of a false witness, we can understand the heavy 
penalties to which he was subjected in case of defeat, a 
severity which would otherwise api^ear to be a purposeless 
expression of the savage barbarity of the times. Thus in 
the Norman coutumier above referred to, in civil suits as 
to disputed landed possessions, the champion swearing to 
the truth of his principal's claim was, if defeated, visited 
with a heavy fine and was declared infamous, being thence- 
forth incapable of appearing in court either as plaintiff or 
as witness, while the ^lenalty of the principal was merely 
the loss of the property in dispute.* In criminal cases, 
Arom a very early period, while the principal perhaps 
escaped with fine or imprisonment, the hired rufllau was 
hanged, or at best lost a hand or foot, the immemorial 
punishment for perjury.* In later times, when the origin 
of the champion's office had been lost sight of, and he was 
everywhere recognized as simply a bravo who sold his skill 
and courage to the highest bidder, a more practical reason 
was found for maintaining this severity — ^tlie more neces- 
sary, because the principal was bound by law to pa3' his 
champion, even when defeated, the full sum agreed upon 
as the price of his services in both swearing and fighting.* 
Beaumanoir thus defends it on the ground of the liability 
of champions to be bought over by the adverse paity, and 
he therefore commends the gentle stimulus of prosi)ective 
mutilation as necessary to prevent them fvoia betraying 

' Ood. Leg. Norman. P. ii. oap. Ixir. f 18 (Lndtwig, YIL 417). 

* Bfc eampioni qui vtotiu faerit, propter perjuriam qaod ante pugnam eom- 
misii, dexira maDiu ampnUtar. — (Oaplt. Ludor. PU ann. 810 \ z.) — Vioiui 
Yero in dueUo oontnm lolldos at oboinu rcddere UneUtnr. Pogil Yoro oon- 
dnoiUiue, li Yloiui Aierlt, pngno Yel pedo privabifcar. — (Charia ann. 1203 
— Dn Cange). — Also Beaumanoir, Ooni. da BoanY., cap. Izvii. f 10 (Du Oange 
feemf to me to haYe misinterpreted this passage).— See also Montell's ad- 
mirable <*ni8toire des Franyais dos Divert £UU," XVe Sidele, Hist. xiii. 

• Cod. Leg. Norman. P. ii. oap. IxiY. f 19 (Ludewig, VII. 417). 
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their cmploycre.* * In the Rnme npirit, the Emperor Frederic 
II. prohibited champions from bnrgnining with each other 
not to use teeth and hands. Ho commanded them to inflict 
all the injury iiossiblo on their adversaries, and decreed 
that they should, in case of defeat, share the punishment 
incurred by the principal, if the Judge of the combat should 
consider that through cowardice or treachery they had not 
conducted the duel with proper energy and iKjrscverance.' 
With such risks to be cncountere<1, it is no wonder that 
the trade of the champion offered few attractions to honest 
men, who could keep body and soul together in any other 
way. In primitive times, the solidarity of the family no 
doubt caused the champion in most cases to be drawn from 
among the kindred ; at a later period ho might generally 
lie procured from among the frccdmon or clients of the 
principal, and an expression in the Lombard law justifies 
the assumption that this was habitual, among that race at 
least." In the palmy days of chivalry, it was perhaps not 
uncommon for the generous knight to throw himself boldly 
into the lists in defence of persecuted and friendless inno- 
cence, as he was bound to do by the tenor of his oath of 
knighthood.* A vast class of pleaders however would neces- 
sarily Ixs destitute of these resources to avoid the personal 
appearance in the arena for which they might bo unfitted 
or disinclined, and thus there gradually arose the regular 

* Bl n eanpiont Taineni a !• poing oop4 ; ear m b'mUU por !• mehalng 
q«*n •mporte, amanp, par barat, m porroii fkindr« par loUr •! m elamaroli 
▼aiMVf , par qaol mi metUoi oraportoroU le damsM •% le Tiloiiia, mi eU am* 
porUroU Targent ; •! por «e •§% boni 11 Jogemenf da mahaing. — (Goal, da 
BaavT. eap. Ixi. f 14.)— A eharUr of 1S7S thowi thai tba aaaiUatlon of da- 
faated ahanploni wai praoiiMd eTen ai thai lata daU.— (lauabari, V. 387.) 

* CoBftit. Sievlar. Lib. it. Tit ziivii. f S. 

' Bl patl Ulam inqnliHioneili, Iradal mannm IpM eamphio In maaa pa- 
realla avi aonllbaril tnl anta Jadleem. — L. Longobard. Lib. ti. Til. !▼. f II. 

' That Um oath adminifUrod by Iba papal legaU to Willlaa of HoUaMl. 
oa hii raeetvlBS knighthood preTlouf to hia eoronatlon m King of Iha Bo« 
aiaBtlnlS47, eontaini tha elanta *'pro Hbaratlone «i^ailibat iBBoeanlla 
daallam iBira.**-.aoldMl. ConsUi. Inp. T. III. p. 400. 
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profession of the psid gladiator. Reckless desperadoes, 
skilled at qnartcr-stalf, or those whose familiarity with 
sword and dagger, gained by a life spent in ceaseless brawls, 
gSTe them confidence in their own ability, might undertake 
It as an occupation which exposed them to little risk be- 
yond what they habitually incurred, and of such was the 
profession generally composed. This evil must have made 
itself apparent early, for we find Charlemagne endeavoring 
to oppose it by decreeing that no robber should be allowed 
to appear in the lists as a champion ;* and the order needed 
^ be frequently repeated. 

It is therefore easy to understand, when the Boman law 
commenced to exercise its powerful influence in moulding 
the feudal customs into a regular body of procedure, and 
admiring Jurists lost no opportunity of making use of the 
newly discovered treasures of legal lore, whether applicable 
or not, that the contempt and the civil disabilities lavished 
by the Imi)erial Jurisprudence on the gladiator of antiquity 
should bo transferred to the mcdinsval champion : although 
the latter by the theory of the law stood forth to deluud 
the innocent, while the former ignobly cx(K>scd his II Ic fur 
the gratification of an iuibruted iK>pulace.* liy the tliir- 
teenth century, therefore, the occupation of champion had 
become infamous. Its professors were classed with the 
vilest criminals, and with the unhappy females who exposed 
their charms for sale, as the champion did his skill and 

' Ui nemo fkir«m oampblam d« manoipUa aiii de quaUb^i eaiiM reelpera 
prflwiimal, ftent M»piai dominiif imperator oommendaTii.— Caplt. Carol. 
Mag. ex L. Longobard. cap. xxxr, (BaloM.) 

* Thif oiirioiii legaoy ofibamo Is olaarly iraoaable in Plerra de FoBtalnet. 
To bo a gladiator or an aotor wai, by tbo Roman law, a oompatent eaoto for 
difllnboriianeo (Novol. oxv. eap. Hi. f 10), moro ftolly lol fortb In Cod. 
Lib. III. Tii. zzTli. 1. 11, do aronariif. Thif latUr if iraniUUd bodily by 
doFontainoi (Oonfoil, ehap. znlii. Tii. 82), iho *'aronarini" of iho Roman 
booomlng tbo *'ohamploBi'* of tbo Fronobman. So, obap: zt. Tit. 87 of tbo 
CoBfloil if a tranflaUon of Dig. Lib. it. Tit. IL I. 83 f S, in wbiob tbo •• atb- 
lota'' of tbo original if transformod into a "obanplon.** 
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courage* They were held incapable of appearing as wit- 
ncsRcs, and the extraordinary anomaly was exhibited of 
seeking to learn the truth in affairs of the highest moment 
by a solemn appeal to Qod| through the instrumentality of 
those who were already considered as convicts of the worst 
kind, or who, by the very act, were branded with infamy if 
sncccssftil in Justifying innocence, and if defeated were 
mutilated or hanged.* By the codes in force throughout 
Gcnnau}*' in the thirteenth and fourteenth centuries, they 
were not only deprived of all legal privileges, such as suo- 
coeding to property, liearing witness, Ac, but even their 
children were visited with the same disabilities." The 
utter contempt in which they were held was moreover 
quaintly RymlM>]lzcd in the same code by the provisions of 
a tariff of damages to be assessed for blows and other per- 
sonal injuries. A graduated list of flnos is given for such 
insults offered to nobles, morcliauts, peasants, Ac., in com- 
|)onsation of their wounded honor ; below the serf come 
the mountelmnk and Juggler, who could only cuff the assail- 
ant's shadow projected on a wall ; and last of all are rated 
the champion and his children, whose only redress was a 
glance of sunshine cast upon them by the offender from 
a polished shield. Deemed by law incapable of receiving 
an insult, the satisfaction awarded was as illusory as the 

' Perevilat tl qvii bomioem influnen, boo oil laforom toI imgUom, aqI 
mvliorom pablioAm, *e.— Wiobbild Mngdebarg. Art. ISO (Da Caogo). •« Pin- 
•lovrs Imtom, niTiiMars do ftaamft, TloUoars d*^glifot, baitoan k loyor,** 
oto. — Ordonn. do Cborlot VII. uiii. 1447, olio Anoiomiot Ooniomof do Dro- 
Ugno. (Mnnloil, nbl fvp.) 

* Joboa do Doaamont dii qao ebanpionn loloi, proT6 do tol oboto, no pvoi 
bomo apoUor I gai^o do bataiUo an nnl qoaii, f I n*«i«i por ohanpion loloi pnr oa 
doSaufo ; oar la poino do fa manTaloo tIo lo doit biea on eo panlr. — LIttoo 
do Jooiioo oi do Plot, LIt. xix. Tii. II. f 4. 

* Canpionoii ei ooram llbort (Ita naU) oi omnoi qal IllogiUno nail rani, 
oi omnoo qnl fnril aai ploni lairoolnlt nomino lailpfoeoro, ant faiilgailonom 
raatinnero, bt omnoa Jarl« bonoAoiio earoni.— Jnr. ProTln. Alamann. eap. 
iiitI. \ S. (Rd. SohlUor.) 

11* 
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honor to bo repaired.* That this poetical Jastico was long 
in vogue is proved by the' commentary upon it in the liicli- 
stich Landrechti of which the date is shown to be not 
earlier than the close of the fourteenth century by an allu- 
sion in the same chapter to accidental deaths arising from 
the use of firearms.* 

The Italians, however, took a more sensible and practical 
view of the matter. Accepting as a necessity the existence 
of champions as a class, they were disposed rather to ele- 
vate than degrade the profession. In the Veronese code 
of 1228, they appear as an established institution, consist- 
ing of individuals selected and appointed by the magis- 
trates, who did not allow them to receive more than one 
hundred sous for the ix^rformanoe of their oflice." 

It is evident that the evils attendant upon the employ- 
ment of champions were generally recognized, and it is not 
singular that efforts were occasionally made to abrogate or 
limit the practice. Otho II., whose laws did so much to 
give respectability to the duel, dcci'ccd that champions 
should be permitted only to counts, ecclesiastics, women, 
boys, old men, and cripples.* That this rule was strictly 
enforced in some places we may infer from the pleadings 
of a case occurring in 1010 before the Bishop of Arctiuo, 
concerning a disputed property, wherein a crippled right 
hand is alleged as the reason for allowing a champion to 

' Oanpionlbof ei •oram lib«rifl em«Ddn loeo daiur falgar ez oljrpeo Dilido, 
qai loli ubreriiior, oriuia ; boo U qui ela tftiUfiiciloneu debet loeo ewendtu 
priDiiare teneiur. — (Ibid. OAp. ocoy. ^ 16.— Jar. Provin. Saxon. Lib. iii. art. 
zIt.) la ibe French Tonlon of ibe Speoalum SoeTteom, theie emblemftiie 
meftiaret of damege are followed by ibe remark '* oeeiee emaadea faroni 
eslrabllei an laTieillie loyper lei royt,'* (P. ii. e. Ixzzvl.) whieh would 
appear to ibow that they were diauied in the territoriei for which the tram- 
lation WM mede. 

" Riobetiob Landreoht^ Lib. ii. cap. zzr. This glrei additional point to 
the ininlt by preccrlblng the oee of a duelling abield for the reflection of the 
■nnbeam. 

* L. Mnnioip. Veron. cap. 126, 12«. 

* L. liongubard. Lib. ii. Tit. Ir. H S8, 40. 
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one of the parties.* In other parts of Italy, however, the 
regulation must have been speedily disregarded, for about 
the same time Ilenry II. found it necessary to promulgate 
a law forbiddin^f^he employment of substitutes to able- 
iHMlicd defendants in eases of parricide or of aggp*avated 
murder ;■ and when, two hundnnl years later, Frederic IL 
almost al)oliRhed the Judicial combat in his Neapolitan 
dominions, we may fairly presume from one of his remarks 
that champions were almost universally employed.* In- 
deed, he made provision for supplying them at the public 
cxiYonse to widows, orphans, and paupers who might bo 
unable to secure for themselves such assistance.* In Ger- 
many, early in the eleventh century, it would seem that 
champions were a matter of course, from the expressions 
made use of in describing the execution of a number of 
roblicrs convicted in this manner at Merseburg in lOlt.* 
At a later period, it seems probable, from a comparison of 
two chapters of the Swablan laws, that efforts were made 
to prevent the hiring of professional gladiators,* but that 
they were attended with little success may be inferred from 
the disabilities which, as we have already seen, were so 
copiously showered on the class by the same laws. 

The English law manifests considei'ablq variation at dlf- 
fcront pcrio<ls with respect to this point. *In 1160, Henry 
II. strictly prohibited the wager of battle with hire«b cham- 
pions in his Norman territories,^ and we learn from Glanvillo 

* Manilori, Aiitk|. lUI. Dimri. 39. 

* L. Uiis«bard. Lib. i. Tit ii. f 37 ; Tit. x. f 4. 

* VIx •nim Mi BQiiqauD duo pagUei inTtalri poUniiii tie aqaalef , •U. — 
CimHit 6leolar. Lib. ii. Tli. zzzlli. 

* Ibid. Lib. I. Tii. «xiil. 

* Ibi Une main lairouM a glftdiatorlbaf ilogiiUrl eertamine dcTiell, rat- 
pMidio pOTierant — Dilbmarl. Cbron. Lib. Tti. 

* Jar. ProTin. AlMaanv. oap. xutI. 4 't «*P- 1<* 4 !• 

* Hnllni •oinm dnellnm faelai contra aliqacm qni tMtl6oiitaf fit pvgll 
eoiidaetitlofl p«r Mcraaientam dMen legallam eivlam. — Conell EmIm. Boto> 
mag. p. 12S <n« Ciingr). 
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that a champion stispcctod of scrviug for money might 'lio 
objected to by the opposite paity, whcuco arose a secondary 
combat to determine his fitness for the primary one.* It is 
evident from this that mercenary chamt>ions were not re- 
cognized as legal in England, a principle likewise deducible 
fVom an expression of Bracton's in the succeeding century." 
Yet eyentuallyi in civil cases, both parties were compelled by 
law to employ champions, which presupposes, as a matter 
of eourse, that, in a great majority of instances, the substi- 
tutes must have been hired." In criminal cases, however, 
the rule was reversed, and when the appellant, Arom sex or 
other disability, or the defendant from age, was unable to 
undergo the combat personally, it was forbidden, and the 
case was decided by a Jury.« By the Scottish law of the 
twelfth century, it is evident that champions were not 
allowed in any case, since those disabled by age or wounds 
were fbrced to undergo the ordeal in order to escaix) the 
duel." This strictness became relaxed in time, though the 
practice seems never to have received much eucourugeuicnt. 
By (I law of David II., aliout the year 1350, it apiiears that 
a noble had the privilege of putting forward a substitute; 
but if a peasant challenged a noble, he was obliged to api>ear 
personally, unless his lord undertook the quarrel for him 
and presented the champion as from himselil' 

> Be Leg. Anglin Lib. ii. eap. iii. 

* lU ponei quilibet in tali faeio •liom appeUare per eampionem eondno- 
iiYBm, qnod non est msUnenduu. — Braoton. Lib. iii. Treok. ii. cap. 18 f 4. 

* Lord Bldon, in bis ipeeeb adTocatIng tbo aboUiion of trial by battle in 
1819, stated, "In tbese the parties were not suffered to Sgbt in propria 
pmraona — tbey were compelled to eonflde their interests to champions, on the 
principle that if one of the parties were sis in, the suit would abate. "^ 
Campbell's Lives of Uie Cbanoellors, VII. 379. 

« Bracton, Lib. in. Tract II. cap. 31, H H, 13.— Ibid. cap. 24. 

* Regiom MaJesUUm Lib. it. cap. iii. 

* SUtut. David II. cap. zztIU. By the burgher laws of Sootland, a men 
who was Incapacitated by reason of age from appearing In the fleld, was 
allowed to defend himself with twelre conjurators. — L. Burgor. cap. zxiv. 
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The tendency exhibited by the English law in distin- 
guishing between civil and criminal cases is manifested 
elsewhere. Thus in France and the Prankish kingdoms 
of the East, there were limitations placed on the employ- 
ment of champions in prosecutions for crime,* while in 
civil actions there appear to hare been, at least in France, 
no restrictions whatever.* The hiring of champions, more- 
over, was legally recognized as a necessity attendant upon 
the privilege.* High rank, or a marked difference botwten 
the station of parties to an action, was also admitted as 
Justifying the suix^rior in putting forward a champion in ' 
his plac4».* liocal variations, however, are observable in 
the customs regulating tliese matters. Thus the municipal 
laws of lllicinis, in the fourteenth century, not only restrict 
the admission of champions in criminal matters to cases 
in which age or physical disability may incapacitate the 
principals from personally taking part in the combat, but 
also require the accused to swear that the impediment has 
supervened since the commission of the alleged offence, 
thus in Ihct assuming his guilt ; and oven this was of no 

' A«itM d« J«r«iftleai| oap. 146, 146. — Deaamuioir, oap. Izl. \ 6 ; wp, 
IzUi. 4 4. 

* BMamAooIr eap. Izl. f 14. — ^The diailnoiioii between oMl and erimtnal 
preeilee if Tery oleArly drawn by Pierre de FonUinei, wbo nUlee that In 
appeal of Jadgment tbe eppelleni In orlraloftl oMet is bound to f bow »tif- 
fcetory eaate for employing a ehamplon, wblle In oWll affaire the right to do 
M requires no argvment. — '*Qnaot anevnsfbafe Jagement, par Inl et par 
•on aTo4c, eome bom qal a essolne, mostrer dolt son essolne, so I'en 11 ro- 
qniert, palaqae 11 flHuemcni est Ihii en point qvMl I penst tIo perdre ; mis so 
▼lo n*i eortt il n*esl mle tenni de mostrer essoins { ear toi saaiossoino pevt- 
n metre aTo4 Ik oft Tie no gist oa menbres."— Conseil, ehapHZXii. TIL xlU. 

' II est nsege qne so aaean denende la eort de batallle qal est Jnege par 
ehamplons lo4es, H la tendra le Jor malmes, et si ele est par le eors des qne- 
reKors 11 metra Jor arenant k la tenir aatre qne oelnl.— Contumes d'A^Jon, 
XIII.* Sl^le, 4 74. 

* Karbante persons dolt blen metre por loi, k deffendre sol, home, boneste 
persone, se Tan Tapele, on s*U apele a^tre. — Livres de Jostioe et de Plot, LIt. 
II. Tit. XTilL 
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avail if the prosecutor had included in his apiieal of battle 
an assertion that such disability had existed at the time 
specified.* Witnesses obliged to support their testimony by 
the duel were not only subject to the same restrictions, but 
in substituting a hired gladiator were obliged to swear that | 

they had vainly sought among their fi'iends for some one | 

to voluntarily assume the office.* The whole tenor of these 
provisions, indeed, manifests a decided intention to surround 
the^ employment of champions with every practicable imi)e- 
diment. In Bdarn, again, the appellant in cases of treason 
bad a right to decide whether the defendant should be 
allowed to put forward a substitute, and from the expres- 
sions in the text it may be inferi*ed that in the selection of 
champions there was an endeavor to secure equality of 
age, size, and strength." This equalization of chances was 
thoroughly carried out in the Yeronese code of 1328, whei'C, 
as has been seen, the champions wero a recoguizcd boily, 
regulated and controlled by tiie state. The magistrate 
was bound to choose gladiators of equal prowess, aud the 
choice lietween them was then given to the defouduiit: 
an arrangement which rendei*ed the mutilation iutlicted on 
the vanquished combatant only Justifiable on the score of 
suspected treachery.* lly the Spanish law of the thirteenth 
century, the employment of champions was so restricted as 
to show an evident desire on the part of the legislator to 

' Nm poUiialUr •onim Oftmploii«m poncM, nlal propter tiatam, ▼•! oor- 
porifl inOrmiUtem ; noo andUur reuf de morbo Uiiipor« quo dioUiir oHuien 
oommUiiM; quod il Yolltjarart iinpodinneDiuin post illud tempufl fO|rareuiu 
venlwe, audleiur, niii aoior Id vodio bolli addiderU, Milioet quod oum Udl 
morbo orluien oommiferit — Lib. Praot. do Coniiuot. Bemenf. f 40. (ArobiYoi 
li^bl. do Uoiui, rt. 1. p. 40.) 

* Btiam antequam oampionem pottit qvlf ponero, Jararo debet quod bona 
flde aanlooi luog requUivIt quod pro ipeo bellum faoeroni. — Ibid. ^ 14, p. S7. 

* For de Morleaf , Rubr. liii. art. 188. 

* Omnoi eamphioDoi . . . per me rel per Judloei eommuDis Verona), live 
eonealei, bona flde eooquabo: fketa eooquatione, defendentl eieetionem 
dabo. — L. Hunioip. Veroneni. eap. 126. 
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cliscoiirage it as far as possible. Tlio defendant had the 
right to send a substitute into the field, bat the appellant 
could do so only by consent of his adversary. The cham- 
pion was rccpiircd to be of birth equal to his principal, 
which rendered the hiring of champions almost impossible, 
and not sniMsrior to him in force and vigor. Women and 
minors appeared by their next of kin, and ecclesiastics by 
their advocates.* In Ilussia, until the sixteenth century, 
champions were never employed, contestants being always 
obliged to api^ar in person. In 1550, the code known as 
the Sondcbtnick at length ]iermitted the emplojrment of 
champions in certain cases.* 

There were two classes of pleaders, however, with whom 
the hiring of champions was a necessity, and who could 
not lie iMMind by the limitations imimsed on ordinary liti- 
gants. AVIiile tlie sexagenary, tlie infant, and tlie crippled 
miglit possilily find a representative among tlieir kindred, 
and while the woman miglit appear by her husband or next 
of kin, the ecclesiastical foundations and chartered towns 
hafl no such resource. Their frequent occasion for this 
species of service, therefore, led to the employment of regu- 
larly api)ointe<l champions, who fought their battles for an 
annual stii)end, or for some other advantages bestowed in 
pa3'ment Du Cange, for instance, gives the text of an agree- 
ment by which one OeofIVy Blondel, in 125C, bound himself 
to the town of Ikauvais as its champion for a yearly salary 
of twenty sous Parisis, with extra gratifications of ten livres 
Toumois every time that he apix^ared in arms to defend its 
cause, fifty livres if blows were exchangecl, and a hundred 
llvrcs if the combat were carried to a triumphant issue. It 
is a little singular that Beaumanoir, in digesting the customs 
of Beauvais but a few years later, speaks of this practice as 
an ancient and obsolete one, which he had only heard of 

* Ut BioU PArilfliM, PI. Ytt. Tii. It. I. n, 

* Da Uojf, Droit Crimioel Um Penples Motlernet, I. 011-13. 
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through tradition.* That it continued to be in vog^e until 
long after, is shown by Monteil,. who alludes to several 
documents of the kind, bearing date as late as the fifteenth 
century.* 

The champions of the church occupied a higher position, 
and were bound to defend the interests of tiieir clients in 
the field as well as in the court and in the lists ; they also 
led the armed retainers of the church when summoned by 
the suzerain to national war. The office was honorable 
and lucrative, and was eagerly sought by gentlemen of 
station, who turned to account the opportunities of ag- 
grandizement which it afforded; and many a noble family 
traced its prosperity to the increase of ancestral property . 
thus obtained, directly or indirectly, by espousing the 
cause of fat abbeys and wealthy bishoprics." The influence 
of feudalism early made itself felt, and the office of Vidame 
or AvouS became generally hereditary. In many instances, 
it was a consideration obtained for donations bestowed 
upon churches, so that in some countries, and particularly 

■ Uii« in*lY«M oowtvint sobIoU e<ivrr« anolemmtiii, il eomme not ayohi 
•ntonda (l«i lelgnoan do loif. — Gout, da DMUVoItU, cap. ziiviil. ^ 16. 

" Hif I. del Fr«n9Aii, XV« SIdole, nUi. ziii.— The Uriffof rewards paid to 
Blondel, and Beaamanolr*t argumeni In faTor of mutilating a defeated 
champion, offer attrong praetioal commentary npon the Aindamental prlnot- 
ple on which the whole ayitem of appeala to the Judgment of Qod waa based 
— that soooess was an oTidonce of right. 

' Thus, In the ninth century, the abbot of FIgeac, near Gabon, bestowed 
on a neighboring lord sixty churches and five hundred mansi, on condition 
of his fighting the battles of the abbey, *'oum necessitas poseeret, solo 
Jussu, absque lucro alio temporal!, bella abbatis et suornm prmliaretur." — 
Hist. Monast. FIgeacens.— (Balui. et Mansi IV. p. 1.) When feudalism 
fixed these chieftains firmly in possession, they rendered themselves inde- 
pendent of their benelhctors. This process is graphically described by St. 
Abbo of Flenry, about the year 990 — *' 0efensores ecclesiarum qui dicuntnr 
hodie, contra auotorltatem legum et canonum sibi defendant quod fuerat 
Juris ecclesiarum, sicque violentiam elericls et monaehls Ingerendo, res ec- 
clesiarum sen monasterlorum usul^uotuario diripiunt, colonos In paupertatem 
redlgnnti possesslones ecclesiarum non augent sod minuunt, ei quorum 
defensoreo esse debucranti eos Yastant.*' — Collect. Canonum, can. 11. 
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in England, the title of advocalus became gp*adaally recog- 
nised ns synonymous with patron. Thns, one of the worst 
abuses of the Anglican Church is derived from this source, 
and the forgotten wrongR of the Middle Ages are perpetu- 
ato<l, otymologically at least, in the advowson which ren- 
dcrn tlie cure of souls too often a matter of bargain and 
sale. 

Tlio elasticity with which the duel lent itself to the ad- 
Tantago of the turbulent and nnscrupulous is well illus- 
trated in a document containing tlie proceedings of an 
assembly of local magnates in 888, to decide a contention 
concerning the patronage of the Church of Lessingon. 
Aflcr the testimony on one si<lc had been given, the oppo- 
site part}*^ connnonced in n^ply, when tlie holders of the 
aixHonilily, seizing their swords, vowed timt they would 
afllnn the truth of the first ))leader's evidence with their 
blood before King Amoul and his court — and the case was 
decided.' The strong and the bold are apt to be the ruling 
classes in all times, and were emphatically so in those rude 
ages of scarcely curbed violence when the Jurisprudence of 
the European commonwealths was forming itself, and to 
the immense advantages which the wager of battle afforded 
to those classes may be attributed the wide-spread influence 
which it enJo3'ed. 

Its only consistent opponents were found among eccle- 
siastics. When King Gundobald gave it form and shape in 
digoRting the Hurgundian laws, Avitus, Bishop of Vienne, 
rcmonstrate<1 loudly against the practice as unjust and 
nnchristian. A new controversy arose on the occasion 
of the duel Ixstween the Counts Bera and Sanila, to which 
reference has lieen made as an important event in the 
reign of Louis-le-Ddl>onnaire. St. Agobard, Archbishop 

* OfiliiBAtot ^ofdem eoDciUi, BppreheDfis ipaiU natfi, deToUTcraot m hvo 
it* aflirmfttvrot mm «ormm reglbos et cnnoiis prinelpibni usqae ad MUigoiDii 
effnuioiMiB. — OoUUii. Antiq. AUidadd. ehwr%, Uizt. 
12 
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of Lyons, took advantage of the occasion to address to 
the Emperor a treatise, in which he strongly deprecated 
the appeal to arms, as well as the employment of ordeals, 
in settling Judicial questions, and he subsequently wrote 
another, consisting principally of scriptural texts with a 
running commentary, proving their incompatibility with 
so unchristian a practice.* Some thirty-five years after- 
wards, the Council of Valence, in 855, denounced the battle 
trial in the most decided terms, praying the Emperor Lo- 
thair to abolish it throughout his dominions, and adopting 
a canon which excommunicated the victor in such contests, 
and refused the rites of Christian sepulture to the victim." 
Pope Nicholas I." and other pontifTs protested against it, and 
exerted themselves energetically, to procure its abandon- 
ment. All this was totally without effect. If Charlemagne, 
in dividing his vast empire, forbade the employment of the 
wager of battle in settling the territorial questions which 
might arise between his heirs,* the prohibition merely shows 
that it was habitually used in affairs of the highest mo- 
ment, and the constant reference to it in his laws proves 
that it was in no way repugnant to his general sense of 
Justice and propriety. 

The next century affords ample evidence of the growing 
favor in which the Judicial combat was hold. About the 
year 930, Hugh, King of Provence and Italy, becoming 
Jealous of his uterine brother, Lambert, Duke of Tuscany, 
asserted him to be a supposititious child, and ordered him 

* <'J«lboradT«raiif Legem Oondobadi" and **Lib6r oonira JadiciBm0oi."— 
(Agobftfdi Opera, ed. Baluiii, I. 107, 301.) Doth ibeie worki diiplay marked 
abUiiy aad a aplrik of enlighUned piety, mingled with freqaent abinnlitiea, 
whieh ahow that Agobard oould not, In all thingi, riie superior to the prejn- 
dleei of hie age. One of hif fltTorite argumenta it that the batUe ordeal 
wai approved by the Arian heretio Qundobald, whom he itigmatisea aa 
" quidam auperbna ao atnltoa hotretiena Gundobadua Burgundionum rex." 

* Conoil. Valentin, ann. 856 oan. 12. 

* Can. Monomaohiam Caua. ii. q. t. 

* Nee nnqnam pro taU eaoaaa oiOaalibet generia pngna rel eampna ad 
ezamlnationem Judieetur. — Garol. Mag. Chart. Dl?iaionia ann. 800 cap. zi?. 
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in future to claim no relationship between them. Lambert, 
being ^^vir . . . bellicosnB et ad qnodlibet facinus andax," 
contemptuously denied the asix^rsion on his birth, and 
oflcrcd to clear all doubts on the subject by the wager 
of battle. Hugh accordingly selected a warrior named 
Teudinus as his champion; Lamliert was victor in the 
ensuing combat, and was universally received as the un- 
doubted son of his motlier. His triumph, however, was 
illcgallj' brouglit to a sudden close, for Hugh soon after 
suct*«H*ded in making him prisoner and deprived him of eyo- 
sigiit.* Still, some enlightened ecclesiastics continued to 
denounce the practice, represented by Atto, Bishop of Ver- 
celli, who declared it to be totally inapplicable to church- 
men and not to be approved for laymen on account of the 
uncertainty of its results ;* but representations of this kind 
were useless. About the middle of the century, Otho the 
Great apiHUirs, throwing the enormous weight of his influ- 
ence in its favor. As a magnanimous and warlike prince, 
the wager of battle appears to have possessed peculiar attrac- 
tions for his chivalrous instincts, and he extended its appli- 
cation as far as lay in his power. Not only did he force his 
daughter Liutgarda, in defending herself from a villanous 
accusation, to forego the safer modes of purgation, and to 
submit herself to the perilous decision of a combat,' but he 
also caused the abstract question of representation in the 
succession of estates to be settled in the same manner ; and 
to this day in Qermany the division of a patrimony among 
children and grandchildren is regulated in accordance with 
the law enacted by the doughty arms of the champions who 
fought together nine hundred years ago at Steil.* There was 

' LtUprandl Aotopmloi. Lib. iii. eap. 46. 

* 8«d ifiud Jndleivm qnornndam laleoium folanimodo Mi, qaod nee l|wlt 
•iiani omnino apiirobatar. Nam mpa liino«eiit«8 Tl«ii, noeaniM T«ro 
<?ielorM In Ull Jadi«lo ena Tidaiiiar.— (D« PrMnirlt Beeloi. Pi. ii.) Thla 
WM wrllton aboat 946. 

* Dllfcmiiri CfcroB. Lib. ii. ann. 960. 

* Widvklnd. Rar. Saxon. Lib. it. eip. x. — Tba bonefi ebronlclor eon- 
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no question, indeed, which according to Otho could not be 
satisfactorily settled iu this manner. Thus when, in 9G3, he 
was indulging in the bitter recriminations with Pope John 
XIL which preceded the subjugation of the papacy under 
the Saxon emperors, in sending Bishop Liutprand to Rome 
to repel certain accusations brought against him, he ordered 
the armed followers of his ambassador to sustain his asser- 
tions by the duel : a proposition promptly declined by the 
pontiff, skilled though he was in the use of weapons.* A 
duellist, in fact, seems to have been reckoned a necessary 
adjunct to diplomacy, for when, in 968, the same Liutprand 
was dispatched by Otho to Constantinople on a matri- 
monial mission, and during the negotiations for the hand 
of Theophania a discussion arose as to the circumstances 
which had led to Otho's conquest of Italy, the warlike 
prelate offered to prove his veracity by the sword of one 
of his attendants : a proposition which put a triumphant 
end to the argument." 

Nor was the Readiness to commit the mightiest interests 
to the decision of the Judicial duel confined to Qcrmany 
and Lombardy. When, in 948, at the Synod of lugeliieim, 
Louis d'Outromcr invoked the aid of the church in his 
death-struggle with the rising race of Oapct, he closed the 
recital of the wrongs endured at the hands of Uugh-le- 
Orand by offering to prove the Justice of bis complaiuts in 
single combat with the aggressor." When the battle ordeal 
was thus thoroughly incor[K>rated in the manners of the 
age, we need scarcely bo surprised that, in a life of St. 

■Idon Uiai U would h»Te boon diigraoeftil to the nobUiiy to treat qnostlooi 
routing to thorn in » plobeian mannor. *' Rez autom moliori eonfilio Bino, 
noluit Tirol nobilei ao sonoi popoli inhonotto traotari, led tnogia rom inter 
gladiatorei dltoerni Juatit." In botli these easei OUio may be laid to have 
had aneient euitom in hi« thvor. Bee L. Longobard. Lib. x. Tit. zii. f 2.— 
L. Alamann. eap. lvi., lxzxit. ; Addlt. eap. xxii. 

' Liutprandi Hiet. Otton. oap. vii. 

* Llntprandi Legat. oap. Ti. 

" Hl« at dux eontraire audeat, nobis tantum aingolariler oongrediendam 
fii.— Oonqaest. Ludor. in Synod. Ingilheim. ann. 048. 
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Matilda, written by command of her son Otho the Great, 
the author, after describing the desperate struggles of the 
Saxons against Charlemagne, should gp*aTely inform us 
that the war was at last concluded by a duel between the 
Cliristian lioro and his great antagonist Witikind, religion 
and eni)>ire licing both staked on tlie issue as the prize of 
the victor; nor does the pious chronicler shudder at the 
thought that the destiny of Christianity was intrusted to 
the sword of the Frank.* 

The second Otho was fully imbued with his father's 
▼iews, and so completely did he carry them out, that in 
the Lombard law he is actually credited with the intro- 
duction of the duel." In the preceding essay, allusion has 
been made to his substitution of the judicial combat for 
the sacramental oath in 983, and about the same period, he 
made an exception, in favor of the battle ordeal, to the im- 
memorial policy of the barbarians which permitted to all 
subject races the enjoyment of their ancestral usages. At 
the council of Verona, where all the nobles of Italy, secular 
and ecclesiastical, were assembled, he caused the adoption 
of a law which forced the Italians in this respect to follow 
the customs of their conquerors.' Even the church was 
dcprivc<l of any exemption which she might previously 
have enjoyed, and was only allowed the privilege of ap- 
pearing by her "advocatl" or champions.* There were 
small chances of escape from the stringency of these regu- 
lations, for an edict of Otho I. in 971 had decreed the 

* Uiriffqii« plaeaii |»rinelpiba9, vi ipel fliiKiiH iiiTl««in «llnile«iari oonrar- 
gtrenl, •i evl lort TletoriMn eoiitaliM«t, ipsi totat ezotoiliit tliift dablo 
parerel.— R. MtlhUd. Begin. VU. e. 1. 

* Nmi bcUi doBo diUt nx raaxlmof Oito. 

* QoManqno Irgt, liTe eilam Romana, in omni regno Ilalieo homo Tizeret, 
Inn omnia ni in hit eapltoUi per pngnam dcoerniravt obeerTaro.— L. Longo- 
bard. Lib. ii. Tit. U. 4 88. 

* Do oeeleaiamm rebni at per adroealoi Aat timUiler Jabcmoi. — Ibid. 

♦ M 
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punishment of confiscation against any ono who should 
refuse to undergo the clumccs of the combat.* 

Under such auspices, and stimulated by the rising spirit 
of chivalry, it is no wonder that tlie judicial duel acquired 
fresh importance, and was more extensively practised than 
ever. From the wording of a constitution of the Emperor 
Henry II., it may even be assumed that in the early part 
of the eleventh century it was no longer necessary that 
there should be a doubt as to the guilt of the accused to 
entitle him to the privileges of the combat, and that even 
the most notorious criminal could have a chance of esca|)e 
by an appeal to the sword.* 

Thus it came to pass that nearly every question that 
could possibly arise was finally deemed liable to the 
decision of the wager of battle. If Otho the Great cm- 
ployed champions to legislate resi)ecting a disputed i)oiut 
of law, he was not more eccentric than the Spaniards, 
who settled in the same manner a controversy regarding 
the canonical observances of religion when the fiery and 
indomitable Ilildebraud endeavored to force the introduce 
tion of the lloman liturgy into Castile and Leon, in lieu of 
the national Gothic or Mozarabic rite. With considerable 
difiicalty, some years before, Navarre and Aragon hod been 
led to consent to the change, but the Oastilians were dog- 
gedly attached to the observances of their ancestors, and 
stoutly ref\ised compliance. In 1011, Alfonso I. procured 
the assent of a national council, but the people rebelled, 
and after repeated negotiations tlie matter was finally 
referred to the umpirage of the sword. The champion of 
the Gothic ritual was victorious, and tradition adds that 
a second trial was made by the ordeal of fire ; a missal of 

' Si non »iid«at, rM raa inflsMntnr. — Oonrent. Papieni. ann. 971. 

* Qui T«ro infra tr«agiiin, poit datum ofoolum paci», aUum lioiiiiii«iii in- 
Urf<M«ri(, •% DAgar* Tola«rit, pagnam pro m faoiat.-"L. Longobord. Lib. i. 
Tii. iz. f 88. 
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each kind was thrown into the flames, and the national 
liturgy emerged triumphantly unscathed.* 

Nearly contemporary with this was the celebrated case 
Of Otho, Duke of Bavaria, perhaps the most noteworthy 
example of a judicial appeal to the sword, as it proved 
the commencement of the terrible Saxon war, and of the 
troubles which, nggravated by the skilful hand of Hilde- 
brand, pursued the unfortunate Emperor Henry lY. to the 
grave, and did so much to establish the temporal supremacy 
of the papacy. A worthless adventurer, named Egeno, 
accused the proud and powerful Otho of conspiring against 
the Emperor's life. In a diet held at Mainz, the duke was 
commanded to disprove the charge by doing battle with his 
accuser within six weeks. According to some authoritieS| 
his pride revolted at meeting an adversary so far his infe- 
rior; according to others, he was prevented from appearing 
in tlie lists only by the refusal of the Emperor to grant 
him a safe conduct. Be this as it may, the appointed term 
elapsed, his default of appearance caused Judgment to be 
taken against him, and his duchy was confiscated accord* 
ingly. It was bestowed on Welf, son of Azo d'Este and of 
Cunigunda, descendant and heiress of the ancient Guelfio 
Agilolfings; and thus, on the basis of a judicial duel, was 
founded the second Bavarian house of Guelf, from which 
have sprung so many royal and noble lines, including their 
Ouelflc Majesties of Britain. Some years later, the Em* 
pcror himself oiTered to disprove by the same means a 
similar accusation brought against him by Duke Reginger, 
of endeavoring to assassinate his rival, Rodolph of Swabia. 
A day was appointed for the combat, which was prevented 
only by the opportune death of Reginger.' 

Scarcely less impressive in its results, and even more 
remarkable in itself, as exhibiting the duel invested with 

' Porrenif, ntii. 06n. d*Binwsii«, Trnd. d^nermniy, Itl. U$. 
* linnbtri. Sehaflnab. mm. 1070, 1078, 1074.— Connd. UrifMrg. MB. 1071. 
— Dnmo d« D«l1o SaxoiiIoo. 
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legislative as well as judicial functions, is the case wherein 
the wager of battle was employed in 1180 to break the 
overgrown power of Henry the Lion, That puissant 
Duke of Saxony and Bavaria had long divided the iK>wer 
of the Empire, and defied the repeated efforts of Frederic 
Barbarossa to punish his constantly recurring rebellious. 
Cited to appear and answer for his crimes in successive 
diets, he constantly refiised, on the plea that the law 
required him to have a trial within his own dominions. 
At length, in the diet of Wurtzburg, a noble arose and 
declared himself ready to prove by the single combat that 
the Emperor could legally cite his princes before him at 
any place that he might select within the limits of the em- 
pire. Of course there was none to take up the challenge, 
and Frederic was enabled to erect the principle thus asserted 
into a binding law. Henry was condemned by default, and 
his confiscated possessions were shared between those who 
had arranged and enacted the comedy.* 

To such an extent was carried the resi)cct entertained for 
the judicial duel, that, by the English law of the thirteenth 
century, a pleader was sometimes allowed to alter the record 
of his preliminary plea, by producing a man who would 
offer to prove with his body that the record was incorrect, 
the only excuse for the absurdity being that it was only 
allowed in matters which could not injure the other side;* 
and a malefhctor turning king's evidence was obliged, be- 
fore receiving his pardon, to pledge himself to convict all 
his accomplices, if required, by the duel.* The implicit 

* OoDrad. Unperg. ann. 1176. — Oamqn* nnUna Uti ta offerrat ad pngnam 
adioto Imparatorto pnafatascntaDtla pro Jnra perpatuo ■tatata att, quam aon 
dablam ati aatorikata at ratloD* firmari. 

* Bt ftatim hoo probara par anam aadUntam ai iDUIIigaDUm, qnl iaeoDtl- 
B«Dti paraiofl sit hoo probara par oorpoi tnam, ■! earia eoncidorararit. Bt 
■io potarit qnif raoordam ranm mntaro, angora, ot mlnaoro, qnla oz hoo 
nnUam damnam habobit adronarlai. — BraotOD. Lib. iti. Traot. ii. oap. 
87^6. 

> Ibld.aap.SS^S, andS4 41. 
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confidence inspired by the duel is well illustrated bj a case 
which occurred about the year 1100. A sacrilegious thief 
named Ansclm stole the sacred vessels from the church of 
Laon and sold them to a merchant, from whom he exacted 
an oath of secrecy. Frightened at the excommunications 
fulminated by the authorities of the plundered church, the 
unhappy traitor rcTcaled the name of the robber. Anselm 
denied the accusation, offered the wager of battle, defeated 
tlie unfortunate receiver of stolen goods, and was proclaimed 
innocent. Encouraged by impunity, he repeated the 
offence, and after his conviction by the ordeal of cold water, 
he confessed the previous crime. The doubts cast by this 
event on the efficacy of the judicial combat were, however, 
happily removed by the suggestion that the merchant had 
suffered for the violation of the oath which he had sworn to 
Ansclm; and the reputation of tlie duel remained intact.* 

Jt may readily be imagined that cases of this nature fre- 
quently arose, and as they often did not admit of so inge- 
nious an explanation of the criminal's escape, legal casuists 
assumed a condition of being, guilty in the sight of God, but 
not in that of man— a refinement of speculation which even 
finds place in the German codes of the thirteenth century;* 
and men contented themselves then, as they do still, with 
prcMlicting future misfortunes and an eternity of punish^ 
mcut. The more direct solution, in cases of unjust con- 

* (lalbtri. NoTtogeni. de Vita raa Lib. iif. eap. xrl. — H«rmaiiii. do 
Mine* 8. MaHm Landun. Lib. it. eap. SB.— Fonitaa ni mnlli patarvDlk pro 
fl«l<>i Tiolalm roaia, qua proniMrai fid em Aoielmo, qaod oam aoii detegorei. 
(I>ii Cange.) 

* Und difer Tor Get feholdig, and Tor den Inten nil. — (Jar. ProTin. Ala* 
mann. eep. eexiz. f 8.) Tliit ii a proTielon for eaooe In whieli a ifiiefaeenset 
a reeelTcr of baring miggeeted and aesisiod Jlio orime. They are made to 
Sght, when, if the receiver if wonted, both are banged ; if tbo thief, bo alone, 
and the reeelrer eecapee tbongh eriminal. The Freneb Tenion oalargee 
•omewbat on the prinelple inTolved : ■' So il pnet Tanore iantro ofi qnitoo 
ot Ii anire »era pandni. et aera an oolpe anrer lo mnnde et anTor dex andni. 
ee avient a aMf»B de genu, qae aneone Punt an eolpe taTor dex oi ao »lo aavor 
le Prigle.**>.(Miroir. de Bouabe, P. ii. o. tI.) 
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demnation, was very much like that which justiflcil tho 
defeat of Anselm's merchant — ^that the unfortunate victim, 
though innocent of the special offence charged, suffered in 
consequence of other sins. This doctrine was even sup- 
ported by the infallible authority of the papacy, as enun- 
ciated in 1212 by Innocent III. in a case wherein the 
priory of St. Sergius was unjustly convicted of theft by the 
judicial duel, and its i)Ossessions were seized in consequence 
by the authorities of Spoleto.* That the combatants them- 
selves did not always feel implicit confidence in the justice 
of the event, or rely solely upon the righteousness of their 
cause, is shown by the custom of occasionally bribing 
Heaven either to assist, the right or to defend the wrong. 
Thus, in the eleventh century, we find the monastery of St. 
Peter at B^e in the enjoyment of certain lands bestowed 
on the Saint by Sir Miles the Stammerer, who thus en- 
deavored to purchase his assistance in a combat about to 
take place — a bargain no doubt highly appreciated by the 
worthy friars.' 

Notwithstanding the wrong and injustice wrought by the 
indiscriminate and universal application of so senseless a 
custom, it was so thorouglily engrafted in the convictions 
^mid prejudices of Europe that centuries were requisite for 
its extirpation. Curiously enough, the eai'liest decisive 
action against it took place in Iceland, where it was for- 
mally interdicted as a judicial proceeding in 1011;' and 
though the assumption that this was owing to the intro- 
duction of Christianity has been disproved, still the fact 
that both events were contemporaneous allows us to con- 
clude that the teachings of the true religion had a powerful 
% 

* Om. Blgnifieantlbiii, Bzira, D« PargaUon* ValgarL— " DaeUam In qao 
ftliic pMoaiif laic prapedienliboi, oeeideroDt." 

" Iidem qaoqn* Milo . . . monomaohi oerUUarnt pngna, atiribnit ianeto 
Pefcro Urram qpam habebat in Luoo, prope atrium eoolef to, quo libi ai^uUir 
in difpotito bdllo •xistorii. — Ohron. BeracnM, Chart. d« Looo. 

' Soblogeli Oommrat. ad Qrig&t, p. xxM, 
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inflncnco in leading the inhabitants to abandon their an- 
cestral custom. The Danes were the first to follow the 
example. Indeed, Saxo Orammaticus in one passage 
attributes to them the priority, asserting that when Poppo 
in 9G6 converted Harold Blaatand by the ordeal of red- 
hot iron, it produced so powerful an cflTcct as to induce 
the substitution of that mode of trial for the previously 
existing wngcr of battle.* Yet it evidently was. not abro- 
gated for a century later, for when Harold the Simple, son 
of Svon Kstritli, ascended the throne in 1074, among the 
legal innovations which he introduced was the substitution 
of the purgatorial oath for all other forms of defence, which, 
Saxo si)ccifical1y states, put an end to the wager of battle, 
and oiwned the door to great abuses.* 

Fiercer tritios timn these in Euro|>e there were none, and 
ihcir nbrogniion of the battle trial at tliis early age is an 
incxplicalile anomaly. It was an exceptional movement, 
however, witliout results beyond tlieir own narrow boun- 
daries. Other causes had to work slowly and painMly for 
ages before man could throw off the bonds of ancestral 
prejudice. One of the most powerful of these causes was 
the gradual rise of the Tiets-l^tat to consideration and 
importance. The sturdy bourgeois, though ready enough 
with morion and pike to defend their privileges, were 
usually addicted to a more peaceful mode of settling 
private quarrels. Devoted to the arts of peace, seeing 
their interest in the pursuits of industry and commerce, 
enjoying the advantage of settled and permanent tribunals, 
and exiK>sed to all the humanizing and civilizing influences 

' Qno •renlt ni Dftnl, AbrogftU dncUoram eonfii»ladin», pleraqno eansAmm 
Jad!«iA eo experinenll genere eoniUinni deeern^reni, eoniroT^riiarnn ma- 
nen reellni nd urbHrlam ditinon qiiam ad hvntfiAm rlzam nUgiiadiiiii 
pvUntci.— SazoD. GramniAi. lliit. Dan. Lib. x. 

* Ip«a nanqne defeadendl pol«»tas non armorum non Uiilam «sa, ted f ola 
•neram^nK ftde fnbntza, maltoruoi eonalni Totornm eapiditaU perjnrlo 
polInU, ted ei fondlint f InKalarlan oongratf lonnm mom aTarili. PoiUrIf 
nanqno tancepian caaMrnm eonlrorersiaa saliaf Jnrejnrando ▼linm ati ox- 
pedire f|aaiB ferro — Ibid. Lib. xi. 
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of doBO asBOciation iii communiticB, they spccclily acquired 
ideas of progrcsB very different fi'om those of the savage 
feudal nobles living isolated in their fastnesses, or of the 
wretched serfs who crouched for protection around the 
castles of their masters and oppressors. Accordingly, the 
desire to escape from tlio necessity of purgation by battle 
is almost coeval with the founding of the first communes. 
The earliest instance of the kind that I have met with is 
ipontained in the charter granted to Pisa by the Emi)eror 
Henry lY. in 1081, by which he agrees that any accusa- 
tions which he may bring against citizens can be tried 
without battle by the oaths of twelve compurgators, except 
when the penalties of death or mutilation are involved ; 
and in questions concerning land, the duel is forbidden 
when competent testunony can be procured.^ Limited as 
these concessions may seem, they were an immense inno- 
vation on the prejudices of the age, and are important as 
affording the earliest indication of the direction which the 
new civilization was assuming. Not long after, about the 
year 1105, the citusens of Amiens received a charter from 
their bishop, St. Oodfi*ey, in which the duel is subjected to 
.some restriction — not enougli in itself, iierhaps, to effect 
much reform, yet clearly showing the tendency which ex- 
isted.' Perhaps the earliest instance of absolute freedom 
from the Judicial combat occurs in a charter granted to the 
inhabitants of Bari by Roger, King of Naples, in 1182.' In 
that of Nieuport, bestowed in 1168, by Philip of Alsace, 

' LUDlg God. Diplom. Itol. I. S465.— The liberal Urmi of thU ohArter show 
ihe oAHghUDmeDi of the Bmperor, and ezpUIn the fidelUj menifeiied for him 
bj the imperial oitiet In hit desperate itrugglee with bit robelliouf noblee 
And an implnoable papne/. 

• * Bi oonrentio nllqna faota ftierit ante dooi Tel plarot loabinot, de eon- 
Tentione ilia ampling non rargct campof toI daellum, pI fcablni qui eonten- 
tioni interfVierInt, hoc teitlflcatl fuerint. — Chart. Commun. Ambianens. o. 
44. (Migne*e Patrolog. T. 162, p. 760). 

' Ferrumi oaeaYam, pagnam, aqnam, robia non judioabit vel judicarl 
fkoiet. (Maratori, Antiq. Ital. Diasert. 2(8.) 
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while the ordeal of red-hot iron and compnrgatorial oaths 
arc frcci}' alluded to ais means of rebutting accusations, there 
is no reference whatever to the battle trial, showing that 
it was by that time no longer in use.* Even in Scotland, 
partial exemptions of the same kind in favor of towns are 
found as early as the twelilh century. A stranger could 
not force a burgher to fight, except on an accusation of 
treachery or tlieil, while, if a burgher desired to compel a 
Rirnugcr to the duel, he was obligcfl to go beyond the con- 
fines of the town. A si^ecial privilege was granted to the 
royal burghs, for their citizens could not be challenged by 
the burghers of nobles or prelates, while they had the right 
to oflfer battle to the latter." 

The special influence exercised by the practical spirit of 
trade in rendering the duel obsolete is well illustrated by 
the privilege granted, in 11 27, by William Clito to the mer- 
chants of St. Omer, declaring that they should be free from 
all apiKuils to single combat in all the markets of Flanders.* 
In a similar spirit, when Frederic Barbarossa, in 1173, was 
desirous of attracting to the markets of Aix-la-Chapello 
and Duisbourg the traders of Flanders, in the code which 
he established for the protection of such as might come, ho 
specially enacted that they should ei\Joy immunity from the 
duel.* Even Russia found it advantageous to extend the 
same exemption to foreign merchants, and in the treaty 
which Mstislas Davidovitch made in 1228 with the Ilanso- 
town of Uiga, he granted to the Germans who might seek 

' OndeghMvi, AnnalM de Flaodro ^d. L«ibro«M«rt T. ti. boU ad flu.— 
Th« lawf bMiow«d by PhUIpp* on the eitj of Oheoi in 1178 haT« bo alln* 
•ion to nny vpoetot of ordonl, and appear to roti altogothor on ordlnar j legal 
profffweo.— Ibtd. T. l. p. 426 »qq. 

* L. DnrgofUBi o. 14, 15. (Skene.) 

* In omni nereaio Flandri* el qnli elamorem adrortnt eoi niiellaTerii, 
Jndteinm foabinornm de onint elamore fine dnello rabeani; ab dnoiio rero 
■iUrlne liberl tint ^(WarnliHnlK, Ilitt. de la Flandre, II. 411.) 

* Nemo mereaiorem de Flandria duello prorocabli. (Ibid., II. 426.) 

13 
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his dominions immunity fVom liability to the red-hot iron 
ordeal and wager of battle.^ 

Germany seems to have been somewhat later than France 
or Italy in the moYcment, yet her burghers evidently re- 
garded it with favor. In 1219, the charter granted to Niim- 
berg by Frederic II. expressly exempts the citizens from 
the appeal of battle throughout the Empire.* The statutes 
of Eisenach, in 1288, provide that no duel shall be ad- 
Judged in the to¥m, except in cases of homicide, and then 
only when the hand of the murdered man shall be pro- 
duced in court at the trial.* In 1291, Rodolph of Ilaps- 
burg issued a constitution declaring that the burghers of 
the free imperial cities should not be liable to the duel out- 
side of the limits of their individual towns,* and in the 
Kayser-Recht this privilege is extended by declaring tljp 
burghers exempt from all challenge to combat, except in a 
suit brought by a fellow-citizen.* 

All these, however, were special privileges for a limited 
class of men, and their local regulations hud no direct 
bearing on general legislation, except in so fur us they 
might assist in softening the niuunurs of their generutiou 
and aiding in the general spread of civilization. A more 
efficient cause was to be found in the opposition of the 

* BniMiiip Hlti. de Ruaste, II. 273 (Du Boyt, Droit Crlmlnel dM Peap. 
Mod. I. 603). 

* lUn, nomo altqaom ciTem loci itUaa daello impetoro dobei in toto Bo- 
mano Imperio.^Oonstit. Frid. II. do Jar. Norimb. f 4 (Qoldaai. ComUI. 
Imp. I. 291). 

* Honke, Qtatih, dot Dent. Peinliobon Rocbti I. 102 (Dn Boys, op. oit. 
II. 500). 

* NallnJ TO! Tol TOttrnm aliqaem modo dnellioo yoI per Yiam dnelli extra 
eivitatom oitare ponit vol debeat evooare. (Qoldnst. Op. cit. I. 314.) 

* Imperator eoe immnnet deolaravit a duello, . . . nt non poseint con- 
Toniri niai oiribni in eadem oivitate babitantibni, nbi vir ille moratnr eni 
lie moYetur.— Jar. CaDiar. P. it. oap. 1. (Senokenberg. Oorp. Jar. Oennan. 
I. 118). This portion of the Kayeer-Reoht if probably therefore posterior to 
the rise of the Hapebnrg dynaity. 
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church, which, as has been seen, never looked upon the 
duel with favor, and constantly endeavored to discredit it. 
Near the close of the twelfth century, Celestin III. pro- 
hibited it in general terms,* and he further pronounced that 
champions in snch contests, together with principals, were 
guilty of homicide, and liable to all the ecclesiastical penal- 
ties of that crime.' Innocent III., moreover, took care that 
the g#At council of Latcran in 1215 should confirm all the 
previous prohibitions of the practice.* How difficult it was 
to enforce rcsi)ect for these precepts, even among church- 
men, has been shown above, and the persistence of ecclesias- 
tical belief in the divine interposition is fairly illustrated 
by a cose, rejated with great triumph by monkish chroni- 
clers, as late as the fourteenth century, where a duel was 
undertaken by direction of the Virgin Mary herself. In 
1325, a French Jew feigned conversion to Christianity in 
order to gratify his spleen by mutilating the images in the 
churches, and at length he committed the sacrilege of car- 
rying off the holy wafer to aid in the unknown and hideous 
rites of his fellows. The patience of the Virgin being at 
last exhausted, she appeared in a vision to a certain smith, 
commanding him to summon the unlucky Israelite to the 
field. A second and a third time was the vision repeated 
without effect, till at last the smith, on entering a church, 
was confronted by the Virgin in person, scolded for his 
remissness, promised an easy victory, and forbidden to 
pass the church door until his duty should be accomplished. 
He obeyed and sought the authorities. The duel was 
decreed, and the unhappy Hebrew, on being brought into 

' " In 00 OMQ, Tol Allif •tlftm, bo« non dtbei allqwiUfiiif ioleraro'* (Can. 
1, Rztrft, Lib. T. Tli. xzzr.). Tbo rubric of tbli oanoa it er«n more do* 
eid«4. — ''Dvella et allie pnrgailonM TnlgarM problblMe lant, qalaperoM 
anltAilM oondemnaUr abfoW^ndafp et Dent ientari Tldeiar." 

* Qaod UIm pogllM homlcldB T«rl ezlsinni. . . . Homloldlnm aatoa, 
laa faoto qnam prceepto, iIt* oonillio, a«i defeniionc, son est dnblvm per- 
peirarl.— Can. t, Kztra, Lib. r. Tit. zr. 

* Coaeil. Lateraaens. IV. Can. 18. 
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the lists, yielded without a blow, falling on his knees, con- 
fessing his unpardonable sins, and crying that he could 
not resist the thousands of armed men who api)earcd 
around his adversary with threatening weapons. He was 
accordingly promptly burned, to the great satisfaction of 
all believers.* Yet for all this, the opposition of the church, 
as authoritatively expressed by successive pontiffs, could 
not but have great influence in opening the minds 4f men 
to a sense of the cruelty and injustice of the custom.' 

But perhaps the most potential cause at work was the 
revival of the lloman Jurisprudence, which in the thirteenth 
century commenced to undermine all the institutions of 
feudalism. Its theory of royal supremacy was most agree- 
able to sovereigns whose authority over powerful vassals 
was scarcely more than nominal ; its perfection of equity 
between man and man could not fail to render it enticing 
to clear-minded Jurists, wearied with the complicated and 
fantastic privileges of ecclesiastical, feudal, and customary 
law. Thus recommended, its progress was rapid. Mouarchs 
lost no opportunity of inculcating resi)ect for that which 
served their purpose so well, and the civil lawyers, who 
were their most useful instruments, speedily rose to be a 
power in the state. Of course the struggle was long, for 
feudalism had arisen f^om the necessities of the age, and a 
system on which were based all the existing mstitiitions of 
Europe could only bo attacked iu detail, and could only be 
destroyed when the advance of civilization and the general 
diffusion of enlightenment had finally rendered it obsolete. 
The French Revolution was the final battle-field, and that 
terrible upheaval was requisite to obliterate a foim of 
society whose existence had numbered nine hundred yea^s. 

* WUUlml Egmond. ChroD. (MnUhtti AnalMi. IV. 281.) 

" As laie m 1492, the Synod of Sohwerin promalgaUd a oitnon prohlbillng 

Ohriitian bnrial to thoio who foU in the dnel or In tonrnnmenti.— Synod. 

Swerin. ann. 1492 Can. uir. (Harttholm Conell. Gorman. V. 647.) 
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Tho wagor of battle was not long in experiencing the 
first assaults of the new power. The earliest efficient steps 
towards its abolition were taken in 1231 by the Emperor 
Frederic II. in his Neapolitan code. He pronounces it to 
be in no sense a legal proof, but only a species of divination, 
incompatible with every notion of equity and Justice, and 
he prohibits it for the future, except in cases of murder and 
treason wliero other proof is unattainable; and even in 
these it is placed at tlie option of tlie accuser alone, as if 
to render it a punislnnent and not a trial.* The German 
Imperial co<le, known as the Kayser-Recht, which was pro- 
bably compiled about the same time, contaihs a similar 
denunciation of the uncertainty of the duel, but does not 
venture on a prohibition, merely renouncing all responsi- 
bility for it, wliiie recognizing it as a settled custom.' In 
tlie portion, however, devoted to municipal law, which is 
probably somewhat later in date, the prohibition is much 
more stringently expressed, manifesting the influences at 
work ;* but even this is contradicted by a passage almost 
immediately preceding it. How little influence these wise 
counsels had, in a state so intensely feudal and aristocratic, 
is exemplified in the Swabian and Saxon codes, where the 
duel plays so important a part. Yet the desire to escape 
it was not altogether confined to the honest burghers of the 
cities, for in 12t7, Rodolph of Ilapsburg, even before he 
granted the immunity to the imperial towns, gave a charter 
to the ducliy of Styria, securing to tlie Styriaus their privi- 

■ Coniiit. Slevliir. Lib. ii. Tit xxxU. xzxHi.— " Non Urn T«ni probatlo 
qniin qusdan dlrlnailo . . . qua natvra noil oonaonans, » juf oomniiBi 
detial, Bqnltiilti raltonibiit non eonsenili.'* 

* Cnm Ttdertt innoeraUf in dneUo rao«abii1ne, •! lontot oonira In ran 
InlntUiln nlhUominni Tlotorinn obllnnlsse. Bi Ideo In Jam Imfwrll lerlp- 
lam Mt, abl dao ex mor« Indnellnn proocdnni, hoe non perilnetnd Importan. 
— Jnr. Cstar. P. ii. o. 70. (8enoli«nb«rg I. 54.) 

* Qnllibei petal iniperatoreni Join i«te nt nemo alteram ad dnellvm proroeet. 
. . . Nemo enim nnqoara foriloree proToearl Ttdti, Md aemper debiltores, 
•t fortioref Mmper irlarapharnnt — Ibid. P. it. cap. 19. 

1.3* 
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leges and rights, and in this he forlMidc the duel in all coses 
where sufficient testimony could be otherwise obtained; 
while the general tenor of the document shows that this 
was regarded as a iavor.^ 

In 1248, Don Jayme I. of Aragon, in revising the firan- 
chises of M^orca, prohibited the Judicial combat in both civil 
and criminal cases.* Within fifteen years from this, Alfonso 
the Wise of Castile issued the code generally known as Las 
Siete Partidas. In this he evidently desired to curb the 
practice as for as possible, stigmatizing it as a custom pe- 
culiar to the military class (por lid de caballeros 5 de 
peones), and as reprehensible both as a tempting of Qod 
and as a source of perpetual injustice.' Accordingly, he 
subjected it to very important limitations. Tlie wager of 
battle could only be granted by the king himself;* it could 
only take place between gentlemen,' and in personal actions 
alone which savored of treachery, such as murder, blows, 
or other dishonor, inflicted without warning or by sur- 
prise. Offences committed against proixsrty, burning, 
forcible seizure, and otlior wrongs, even witliout delluni^e, 
were specifically declared not subject to its decision, the 
body of the plaintiff being its only recognized justifica- 
tion.* Even in this limited sphere, the consent of both 

* 81 inUr SilrlensM quaDitioncm oonUngai orirl, dueUam loonm aoa 
habdAt, T«l probaiio per oamptonem, abi testes idonei produoentar, seeundam 
qnoram testimoDinni qasDstlo diriuAtur. — Rudolphi I. PriYileg. (Ladewig 
Keliq. M8S. T. IV. p. 260.) 

* Do Oange, s. t. JkUalia. 

* Los sabios anttgaos que fleicron los leyes dod la toTieron por dereoba 
pmeba : od esto por dos rasones ; la «na porque maobas Yegadaa aoaesoe 
qne en tales lidespierde la yerdat e venoe la montira : la otra porque aqael 
qae ba Tolantad de se aventurar & esta praeba semeja que qulere tentar i 
Dios nnestro seSor.— Partidas, P. in. Tit. xlr. 1. 8. 

* Ibid. P. Tii. Tit. ill. 1. 2. 

* Ibid. P. VII. Tit. lU. 1. 8. 

* Bt iobre todo deolmos qae non se pnede Ibof r riepto sinon sobre oosa 6 
fieobo en qne eaja trayoion 6 aleve ; et por onde si nn ftdalgo 4 otro qneinare 
6 derrlbare easas, 6 eortare TiSas 6 Arbolesi ^ forsaro baber 6boridat, 6 Oeiore 
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parties was rcqnisitc, for the apix^Ilant could prosecute In 
tbc ordinary legal manner, and the defendant, if challenged 
to battle, could elect to have tlie case tried by witnesses or 
inquest, nor could the king himself refuse him the right to 
do so.* When to this is added that a preliminary trial was 
requisite to decide whether the alleged oflTenco was treach- 
erous in ilR character or not, it will lie seen that the combat 
wan hedged around with such difllculties as rendered its 
presence on the statute book scarcely more than an unmean- 
ing conecRsion to {lopular prejudice ; and if anything were 
wanting to prove the utter contempt of the legislator for 
the decisions of the battle-trial, it is to be found in the reg- 
ulation that if the accused was killed on the field, without 
confessing the truth of the crime imputed, he was to bo 
pronounced innocent, tss one who had fallen in vindicating 
the truth.* The same desire to restrict the duel within the 
narrowest possible limits is shown in the ndes concerning 
the employment of champions, as has already been seen. 
Although the Partidas as a scheme of legislation was not as 
suocessfhl OS it deserved to Iks, and although it was most 
unwillingly received, still these provisions were lasting, and 
pro<luce<l the effect designed. The Ordenamiento de Alcali(| 
issued by Alfonso XI. in 1348, which remained in force 
for nearly two centuries, repeats the restrictions of the 
Partidas, but in a very cursory manner, and rather in- 
cidentally than directly, showing that the judicial combat 
was then a matter of little imfiortance, and that the 
ordinances of Alfonso the Wise had become part of the 

•Cro mal quo aon Unga •n ra 6a«rpo, mugiitr non 1* haya ante dMafldo, non 
•f por Md* al«TOM, aU |ni«d« rtpiar por •Uo.— ParUdai, P. Tii. Tit. Hi. 
M. 

' Tres diaii d«1i«M aoordarel replado para emoger una d« la« trM nanerai 
i|aa detato dixlemot, qnal mM qniiier« porqne m Hbra «l plsyto. . . . oa el 
ra Ilia sv eorU bob Imb de naadar Udtao por riepto.-— Ibid. P. rii. Tit. ill. 
1.4. 

* Mnera qailo del riepln ; ea rasoB tn qa« iea qntto qnlea defendlcndo la 
T^rdad reelMA mnrrtc.— Ibid. P. vii. Tit. Ir. 1. 4. 
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national law, to be received as a matter of conrse.* In 
fiftct, tlie Jurisprudence of Spain was derived so directly 
from the Roman law through the Wisigothic code and its 
Romance recension, the Fuero Jusgo, that the wager of 
battle could never have become so deeply rooted in the 
national fiiith as among the more purely barbarian races. 
It was therefore more readily eradicated. 

The varying phases of the struggle between progress and 
centralization on the one side, and feudalism and chivalry 
on the other, were exceedingly well marked in France, and 
as the materials for tracing them are abundant, a more 
detaUed account of the gradual reform may perhaps have 
interest, as illustrating the long and painful strife which 
has been necessary to evoke order and civilization out of 
the incongruous elements from which modem European 
society has sprung. The sagacity of St. Louis, so rarely 
at fault in the details of civil administration, saw in the 
duel not only an unchristian and unrighteous practice, but 
a symbol of the disorganizing feudalism which ho so ener- 
getically labored to suppress. His tcm|)er led him rather 
to adopt pacific measures, in sapping by the forms of law 
the foundations of the feudal power, than to break it down 
by force of arms as his predecessors had attempted. The 
centralization of the Roman polity might well appear to 
him and his advisers the ideal of a well ordered state, and 
the royal supremacy had by his period advanced to a point 
where the gradual extension of the Judicial prerogatives of 
the crown might prove the surest mode of humbling in time 
the haughty vassals who had so often bearded the sovereign. 
No l^al procedure was more closely connected with feudal- 
ism, or embodied its spirit more thoroughly than the wager 
of battle, and Louis accordingly did all that lay in his 
power to abrogate the custom. The royal authority was 
strictly circumscribed, however, and thou^, in his cele- 

' OfitoMmiMilo d« AleaU, Tli. xxzii. n.vii.~zt 
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bratGcl Ordonnanoe of 1260, he formally prohibited the 
battle trial in the territory subject to his jurisdiction/ ho 
was obliged to admit that he had no power to control the 
courts of his barons beyond the domains of the. crown.' 
Even within this comparatively limited sphere, we may fairly 
assume from some passages in the ^tablissements, compiled 
a1)ont the year 1210, that he was unable to do away entirely 
with 'the practice. It is to be found permitted in some 
canes both civil and criminal, of i)cculiarly knotty character, 
admitting of no other np|>arcnt solution.' It seems, indeed, 
remarkable that he should have authorized it even between 
brothers, on criminal accusations, only restricting them in 
civil suits to fighting by champions,* when the Gtorman law 
of nearly the same period forbids the duel, like marriage, 
l>otwoon relations in the fifLh degree, and states that pro- 
viounly it had been prohibited to those connected in the 
seventh degree.* 

' Now deffsodoof li tow let baUinof pMr tout noitro domoDgno, m^ now 
B'oftom mie !•■ eUlni, !•• rotponi, los eonronanli, oto. . . . fori que now 
ostom Im bataiUM, oi en lien dei batalUei nons meton praerei de tesmolm, 
•I ■! B*oaioii pM let anlret bonct proQTM ot Iojmix, qui oot ctt6 6o ooarl 
Uyo ffiqaet t oro.— iMmbert, I. S84. 

liftiirttro (Tabl. detOrdonn. p. 17) allndes to ao odiet to the hubo purport 
Qoder ditto of 1340, of whiob I ean oowboro elio flnd a trace. 

* So 00 oit en Pobeiitance le Boy ; ot so eo eet hori robeinanoo lo Roj, 
gago do baUillo. (£ia,h. do St Lonli, Lir. ii. obap. zl., zziz., zzzrUI.) 
Boaamanoir repeati It, a quarter of a oontnry later. In tbe moot prooloo 
torme, "Car tout oil qui ont Jaetieo on la eontd poent malntonir lor eort, 1*11 
lor plont, lolone Tanelenno eoastuno ; et s*il lor plest 11 lo poont tenlr lelono 
reetabliffOBient le Roy." (Cent, du Beanr. oap. zzzlz. f 21.) And afaln, 
'* Car quant II role Lois leo oota do sa oort U no les oota pw doi oonrt 4 soo 
barons.'* (Cap. lxi. f 15.) 

' IjIt. I. obap. zztII., zei., eiHI. oto. Tbls is so entirely at Tarlanoo 
with the general belief, and militates so strongly with tbo opening assertion 
of tiio ftabllssemenU (Ordonn. of 1360) tiiat I sbould obsorro tbat in tbo 
obapters referred to the dlrooUon for tbo eombat Is absolute ; no altematlro 
Is prorided, and there Is no allwion to any differeneo of praotioe proTailIng 
In tbo royal eonrts and In those of the barons, such as may bo soon In other 
passages. (TjIt. i. ebap. ziXTlit., Izzzl., oxl., oto.) 

* Ibid. LIT. I. chap. elzrU. 

* jur. Profln. Alamann. oap. clzzi. H 10, 11, 18. 
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Evon this qualified reform provoked determined opiK>8i- 
tion. Every motive of pride and interest prompted resist- 
ance. The prejudices of birtli, the strength of the feudal 
principle, the force of chivalric superstition, the pride of 
self-reliance gave keener edge to the apprehension of losing 
an assured source of revenue. The right of granting the 
wager of battle was one of those appertaining to the 7iai£/8- 
justiciers^ and so highly was it esteemed that paintings of 
champions fighting frequently adorned their halls as em- 
blems of their prerogatives ; Loysel, indeed, deduces from 
it a maxim, ''The pillory, the gibbet, the iron collar, and 
paintings of champions engaged, are marks of high Juris- 
diction."^ This right had a considerable money value, for 
the seigneur at whose court an appeal of battle was trieil 
received from the defeated party a fine of sixty livres if ho 
was a gentleman and sixty sous if a roturier, besides a 
perquisite of the horses and arms employed, and heavy 
mulcts for any delays which might be asked." Nor was this 
all, for during the centuries of its existence there had 
grown and clustered around the custom an immeasurable 
mass of rights and privileges which struggled lustily against 
destruction. Thus hardly had the ordonnance of prohibi- 
tion been issued when, in 1260, a knight named Mathieu-le- 

* Pilori, ^heUe, earqnant, et peintarM de ohamplonfl oombatUuis aoni 
mftrqa^i de hanU Juitie*. — InitiL Ooutam. Lir. ii. TiL li. Reglo 47. 

* BeMtmADoir, op. oit. ohap. lxi. §4 11, 12, IS. 

In Normandy, Uiom advantage were enjoyed by aU leigneurf Jnatlolen . 
« TuU oheraUer el tuii lergont onl en lenre lerros lenr Jastloe de baiaiUe en 
enuse eiteaine ; el quant U obampione eera Yalnons, U auront LX. lols et I 
denier de la r^r^andiae." — Kiab. de Normaadie (Bd. Marnier, p. SO). Those 
minutely lubdirided and pareelled out Juricdiollona were one of Uie most 
prolifio oanses of debate during the middle ages, not only on aoeount of the 
power and influenoe, but also from the proSls derived from them. That the 
prtrilege of deoreeing duels was not the least remnneratire of these rights Is 
well manifested by the deoision of an inquest held during the reign of Philip 
Augustus to determine the oonfliotlng Jurisdiotions of the duoal court of Nor- 
mandy and of tbe seigneurs of Vernon. It will be found quoted in Aill by 
Beugnot in his notes to the Olim, T. I. p. 9t9. 
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Yoycr nctimlly bronght snit against the king for tho loss 
it inflicted npon him. He dolefully set forth that he en- 
jo3'ed the privilege of guarding the lists in all duels adjudged 
in tho royal court at Corbon, for which he was entitled to 
receive a fee of five sous in each case ; and, as his occupation 
thns was gone, he claimed compensation, modestly suggest- 
ing that he bo allowed the same tax on all inquests held 
under the new law.* 

But the loss of money was less important than the cur* 
tailment of privilege and the threatened absorption of 
power of which this reform was the precursor. Every step 
in advancing the influence of peaceful Justice, as expounded 
by the Jurists of the royal courts, was a heavy blow to the 
independence of the feudatories. They felt their ancestral 
rights assailed at the weakest point, and they instinctively 
recognized that, as the Jurisdiction of the roj'al bailiff's 
became extended, and as appeals to the court of the Parlo- 
mcnt of Paris became more frequent, their importance was 
diminished, and their means of exercising a petty tyranny 
over those aronnd them were abridged. Entangled in the 
mazes of a code in which the unwonted maxims of Roman 
law were daily quoted with increasing veneration, the im- 
petuous seigneur found himself the prey of those whom he 
despised, and he saw that subtle lawyers were busily undo- 
ing the work at which his ancestors had labored for cen- 
turies. Tliese feelings are well iK>rtrayed in a song of the 
lieriofi, exhumed not long since by Le Koux de Lincy. 
Written apparently by one of the suflbrers, it gives so 
truthful a view of the conservative ideas of the thirteenth 
century that a translation of the first stanza may not bo 
amiss : — 

' !/•■ Olim, I. 401. li la perhapa naodlasa to luM ihat Mathlon*fl sailwM 
rcjaeUd. Tbera ara many eaaaa raeordad in iha Olim f bowing iha qaaaitona 
whieh ftroao and parplaied iha lawjara, and Iha tiranuoaa afforia nada by 
iha paiiy aaignanra to praaerra thair prtTUagei. 
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Gent de France, mnli eetes eebaliis I 

Je dl 4 tool 0608 qai Bont ses dee flet, etc.* 

Ye men of Franoe, dismajed and sore 

Ye well may be. In sooth, I swear, 
Gentles, so help me God, no more 

Are je the freemen that je were I 
Where Is jour freedom f ye are brooght 

To tmst jonr rights to inqnest-law, 
Where tricks and qolbbles set at naught 

The sword joar fathers wont to draw. 
Land of the Franks I — no more that name 

Is thine — a land of slaves art thou, 
Of bondsmen, wittols, who to shame 

And wrong mast bend sobmissive now I 

Even legists — de Fontaines, whose admiration of the Di- 
gest led him on all occasions to seek an incongruous alliance 
between the customary and imperial law, and Beaumanoir, 
who in most things was far in advance of his age, and who 
assisted so energetically in the work of ccutralization — even 
these enlightened lawyers hesitate to object to the principles 
involved in the battle trial, and while disapproving of tlio 
custom, express their views in language whicli contrasts 
strongly with the vigorous denunciations of Frederic II. 
half a century earlier." 

■ ReoneU de Ohants HittorlquM Franyals, I. S18.— 1( is not nnreaionable 
to oonjeotare that these lioea may hare been oeeaaloDed by the eelebratcd 
trial of Engverrand de Goaey in 1256. On the plea of baronage, he demaoded 
trial by the Gonrt odPeen, and claimed to defend himself by the wager of 
battle. BL Lonis proved that the lands held by Bnguerrand were not 
baroniai, and resisted with the utmost firmness the pressure of the nobles 
who made oommon eause with the oulprit. On the condemnation of de 
Ooncy, the Count of Britanny bitterly reproached the king with the degrada- 
tion inflicted on his order by subjecting its members to inquests.— Beugnot, 
Olhn I. 964.— Qrandes Ohroniques ann. 1266. 

* Et se II uns et 1i autres est si enreuds, qu'il n'en demandent nnl amesure- 
ment entrer pueent par folic en pcrlll de gages.— (Consell, chap. zr. Tit. 
xxrU.)— Car baiaiUe n*a mle leu oH justise a mesure.— (Ibid. Tit. zxrli.)— 
Mult a de periz en plot qui est de gages de baiaille, et mult est grans mestiers 
o'on Toist sagement avant en tei cas. — (CouL Uu Beaur. chap. Izlr. f 1.)— 
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IIow powerful ircro the influences thus brought to bear 
against tlie innovation is shown by the fact that when the 
mild but firm liand of St. Louis no longer grasped the 
sceptre, liis son and successor could not maintain his^ 
fatlicr*s laws, and allowed himself to preside at a judicial 
duel alK>ut the year 1283, scarcely more than twenty years 
after the promulgation of the ordonnance of prohibition.^ 
The next monarch, rhilip]>c-lc-Bcl, was at first guilty of 
the same weakness, for when in 1293 the Count of Armagnac 
accusetl llnyniond llernnrd of Foix of treason, a duel 
between them was decreed, and they were comiielled to fight 
iKsforo the King at Gisors; though Robert d'Artois inter- 
fered after the combat had commenced, and induced Philippe 
to soparntc the autngonists.* ]Miilip|ic, however, was too 
astule not to see that his interest lay in humbling feudalism 
in all lis forms; while tlio rapid exteusiou of the jurisdic- 
tion of the crown, and the limitations on the scignorial 
courts, so successfully invented and asserted by the lawyers, 
acting by means of the Parlement through the royal 
bailiflls, gave him power to carry his views into effect such 
as had been enjoyed by none of his predecessors. Able and ^ 
unscrupulous, he took full advantage of his opportunities 
in every way, and the wager of battle was not long in ex- 
periencing the effect of his encroachments. Still he pro- 
ceeded step by step, and the vacillation of his legislation 
shows how obstinate was the spirit with which he had to 
deal. In 1296 he prohibited the judicial duel in time of 
war,* and in 1303 he was obliged to repeat the prohibition.* 

Car «• B*Mi pM eoM leloDe Bia d« ■onfrlr gages on peiiU qaenio de moablot 
o« d*eriUigef; mala eovfiamo let raefre da rUaiaa eat da eriama. — Ibid, 
abap. vi. f 31. 

* Deaamanolr, op. eii. ehap. Izl. f 03. 

* Grandaa Cbroniqaaa, T. IV. p. 104. 

* Qaod doranta gnaira regit, inter allqnoa gagia dneUI naUatanai adnli- 
taatar, oad qnilibei in onrlla regia ei anbditornm aaomm Jat anvn via ordl- 
•aria protaqaalar.— laambort, II. 702. 

' Ibid. II. S06. 
14 
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It was probably not long after this that he interdicted the 
duel wholly* — possibly impelled thereto by a case occurring 
in 1808, in which he is described as forced to grant the 
combat between two nobles, on an accusation of murder, 
very greatly against his wishes, and in spite of all his 
c Jbrts to dissuade the apixillant.* 

In thus abrogating the wager of battle, PhilipiKyle-Bcl 
was in advance of his age. Before throe years were over 
he was forced to abandon the position he had assumed; 
and though he gave as % reason for the restoration of the 
duel that its absence had proved a fruitful source of en- 
couragement for crime and villany,* yet at the same time 
he took care to place on record the assertion of his own 
conviction that it was worthless as a means of seeking 
Justice.* In thus legalizing it by the Ordonnanco of 1806, 

* I bAT« not been ablo to find ihia Ordonnanoo. Lanridre allodet to it 
(Tabl. del Ordonn. p. 69), bat tbe poiSAgo of Du Oango whiob he oitoa refers 
only to a prohibition of tonmamenta. The oolleetion of Isambert oontatns 
nothing of the kind, but that some legislation of this nature aotoally oe- 
enrred is erident from the preamble to the Ordonnanoe of 1306 — "Baroir 
faisons qne oomme 9a en arrit^re, pour le eomwun proufBt de nostre roj- 
aame, nous euMlons deffendu g^n^raument h tons noi subgei toutes manidres 
de gnerres et tons gaiges de batailles, eto." It is worthy of note that these 
ordonnanoes of Philippe were no longer oonflned to the domain of the orown, 
bat purported to regulate the oustoms of the whole kingdom. 

* Willelml Egmond. Chron. (Matthoi Analoet. IV. 1S5-7.) 

' Dont pluseurs roalfaicleurs se sont arauces i«r la force do lenrs eorps et 
faulx engine k fairs homicides, traysons et tons autros nialcfloof, griofk et 
exeei, pouroe que quant lis les aroient fais oouirortumont et en repost, ils ne 
poToient estre oonvaineui par auouns tesmolngs dont par ainsl le mal^ee se 
tenoit.— Ordonnanoe de 1S06 (Kd. Orapelet, p. 2>. 

* Oar tntre tons les p6rils qui sont, est oelui que on doit plus eralndre el 
doubter, dont maint noble s'est trourtf d^eu ayant bon droit ou non, par 
tropoonfler en leurs engine et en leurs forces on par lenrs ires oultreeuid^os. 
— Ibid. p. 84. A few lines Airtber on, however, (he Ordonnanco makes a eon- 
eesslon to the popular superstition of the time in oxpregsing a conviction that 
those who address themselves to the combat simply to obtain Justice may ox- 
peot a speoUl interposition of Providence in their favor. * * Bt se 1* inUressd, 
sans orgueil ne maltalent, pour son bon droit settlement, requiert bataiile, ne 
doit doubter engin ne force, car le vrny Juge sera pour luy.** 
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hoircTcr, he by no means replaced it on its former footing. 
It was restricted to criminal cases inyolving tlie deatli 
penalty, excepting theft, and it was only permitted when 
the crime was notorious, the guilt of the accused probable, 
and no other evidence attainable.* The ceremonies pre- 
scrilwd, moreover, were fearfully expensive, and put it out 
of the reach of all except the wealthiest pleaders. As the 
Ordonnancc, which is very carefully drawn, only refers to 
ap|>onls made b}' the prosecutor, it may fairly bo assumed 
that the defendant could merely accept the challenge and 
had no right to offer it. 

Even with these limitations, Philippe was not disposed 
to sanction the practice within the domains of the crown, 
for, the next 3*ear (130t), we find him commanding the 
sene5i<*hnl of Toulouse to allow no duel to lie adjudged in 
his court, but to scud all coses in which the combat might 
arise to the Parlement of l*aris for decision.' This was 
equivalent to a formal prohibition. During the whole of 
the period tmder consideration, numerous causes came before 
the Parlement conceniing challenges to battle, on appeals 
from various Jurisdictions throughout the country, and it 
18 interesting to observe how uniformly some valid reason 
was found for its refusal. In the public register of deci- 
sions, extending from 1254 to 1318, no single instance of 
its permission is to be found." The civil lawyers compos- 

* Or«loiinaiie« d« 1306, enp. 1. • Itambert, II. 850. 

* 8m I«m OUtii, pouim. Two Jiid|(ineot« of the rarlement in 1 S09 ihow ih* 
obMrrane* of ih« Ordonniuiee of 1806, for, whilo admUtlng thai Iho doel 
eonid !•!(• plaeo, the easei aro loUlad bj inqooti, m oapoblo of proof bj in- 
▼etiigiiiioii. In another intiaaoo, bowerer, Uio appellant If fined at the 
plearare of fho king, for ehallengins bis opponent withoat dne gronadn. 
(OHm, III. 381-7.) Confliderable Ingenuity wae manlfeeted by tbo Parle- 
ment in thoi anlfomly finding some luflleient ezeuio for reAielng tbo dnel 
in tbo raft rarlety of eaves brought before It. This Is somotlmts efleeted 
by denying the Jurbdiotlon of the eonrt whieb had granted It, and sonetlmes 
for other reasons more or less frlrolons, the erldent Intention dieeemlble In 
all the arrets being to restriot tbo custom within limits to narrow as to 
render It praelieally a nollily. 
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ing that powerful body knew too wcU Uic work for wliu-h 
they were destined. 

In Bpite of these efforts, the progress of reform was 
alow. On the breaking out afresh of the perennial eontcst 
with Flanders, Plulip|)e found himself^ in 1314, obliged to 
repeat his order of 1296, forbidding all judicial eombats 
during the war, and holding suspended such as were in pro- 
gresa.' As these duels eould have little real importance 
in crippling his military resources, it is CTident that he 
seized such occasions to accomplish under the war power 
what his peaceful prer<^;atiye was unable to effect, and it 
is a striking manifestation of his zeal in the cause, that he 
could turn aside to give attention to it amid the preoccu- 
pations of the exhausting struggle with the Flemings. 
Yet how little impression he made, and how instinctively 
the popular mind still turned to the battle ordeal, as the 
surest resource in all cases of doubt, is well illustrated by 
a passage in a rhyming chronicle of the day. When the 
close of Philippe's long and prosperous reign was dark- 
ened by the terrible scoudul of his throe daughters-iu-law, 
and two of them wore convicted of adultery, Qodefroy de 
Paris makes the third, Jeanne, wife of Philippe-lo-Long, 
offer at once to prove her innocence by the combat : — 

Gentll roj, Je voiu reqaler, sire, 
Qae Tons m'oyei en deffendant. 
Be nal on Dnle demandant 
Me rait ehose de manrestie, 
Hon oner sens ai par, al haltie, 
Qae bonement me delleudrai, 
Oa tel ohampioa bailleral, 
Qui bien saara moa droit deffendre, 
8'il voaa plest 4 moa gage prendre.* 

The iron hand of Philippe was no sooner withdrawn 
than the nobles made de8i)erate efforts to throw off the 

' liambert, HI. 40. 

* Chroniqoe M6iriqae, I. 6375. 
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yoke which he had so skilfully and relentlessly imposed 
on them. His son, Lonis-le-IIutin, not yet firmly seated 
on the throne, was constrained to yield a portion of the 
newly-acquired prerogative. The nobles of Burgundy, for 
instance, in their formal list of grievances, demanded the 
restoration of the wager of battle as a right of the accused 
in criminal cases, and Louis was obliged to promise that 
they should enjoy it according to ancient custom.^ Those 
of Amiens and Ycrniandois were equally clamorous, and 
for their l3cnent he re-enacted the ordonnance of 1306, per- 
mitting the duel in criminal prosecutions, where other 
evidence was dcncieiit, with an important extension autho- 
rizing its application to cases of theft, in opposition to 
previoufl ufiage.* The nobles of Champagne made the 
same demand, but lionis, by right of his mother, Jeanne 
de Cliampngnc, was Count of Champagne, and his autho- 
rity was loss o|)cii to dispute. lie did not venture on a 
decided refusal, but an evasive answer, which was tanta- 
mount to a denial of the request,* showed that his previous 
concessions were extorted, not willingly granted. Not 
content with this, the Champenois repeated their demand, 
and received the dry response, that the existing edicts on 
the subject must be observed.* 

The threatened disturbances were avoided, and during 
the sitccee<1ing years the centralbsation of Jurisdiction in 
the royal courts made rapid progress. It is a striking evi- 
dence of the successful working of the plans of St. Louis 
and riiilipixslc-Bel that several ordonuances and charters 
granted by Philippe-le-Long in 1318 and 1319, while pro- 

* 81 iiami a« gag* d« twUUIe, dohi TOvUoni qa« U en vtMii, ■! eomin* 
Tttt fetoil Mieiennemetii. — Ordonn. ArrH 1316, enp. 1. (iMmbori, III. 03.) 

* Novi TooHont 9% ociroioni que tn om d« marlro, de Urreein, de rapt, de 
Iftthieon el de roberte, gage de baiaille soil oareri, le 1e« eni ne ponrolenl 
etire pronret par teenoingt — Ordonn. 15 Mai 1315. (Iflamberi III. 74.) 

■ Ordonn. Mnl 1315. P. i. ohap. 13. (iMmbert III. 00.) 

* Ibid. P. If. ehap. 8. (Itamberl III. 05.) 

14* 
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mising reforms in the proceclnrcs of the ImiliflTs and senes- 
chals, and in the manner of holding inquests, are wholly 
silent on the subject of the duel, affording a fair inference 
that complaints on that score were no longer made.* Phi- 
lippe of Yalois was especially energetic in maintaining the 
royal Jurisdiction, and when in 1330 he was obliged to re- 
strict the abusive use of appeals from the local courts to the 
Parlement," it is evident that the question of granting or 
withholding the wager of battle had become practically a 
prerogative of the crown. That the challenging of witnesses 
must ere long have fallen into desuetude is shown by an 
edict of Charles YL, issued in 1396, by which he ordered 
that the testimony of women should be received in evidence 
in all the courts throughout his kingdom.* 

Though the duel was thus deprived, in France, of its 
importance as an ordinary legal procedure, yet it was by 
no means extinguished, nor had it lost its hold upon the 
confidence of the people. An instructive illustration of 
this is afforded by the well-known story of the Dog of 
Montargis. Thougli tlie learned Bullet* has denionstmted 
the fabulous nature of this legend, and has traced its pa- 
ternity up to the Carlovingian romances, still the fact is 
indubitable that it was long believed to have occurred in 
1371, under the reign of Charles-le-Sage, and that authors 
nearly contemporary with that period recount the combat 
of the dog and the knight as an unquestionable fact, ad- 
miring greatly the sagacity of the animal, and regarding 
as a matter of course both the extraordinary judicial pro- 
ceedings and the righteous judgment of Qod which gave 
the victory to the greyhound. 

In 138G, the Parlcmont of Paris wai9 occupied with a 
subtle discussion as to whether the accused was obliged, 
in cases where battle was gaged, to give the lie to the 

* IiamlMrt, III. ]0e-231. 

* Orddnn. « Mat ISSO (Iiambert, IV. 860). 

* N«ron, B^oeil d']£dite, I. 16. 

* DlnerUtioni aar Ia Mylhologie Fmn^aira. 
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nppollnnt, under pain of l)cing considered to confess the 
crime charged, and it was decided that the lie was not 
essential.* Tlie same jear occurred tlie celebrated duel 
between the Chevalier de Carronges and Jacques le Gris, 
so picturesquely described by Froissart, to witness which 
the King shortened a campaign, and in which the appellant 
was seconded by Waleran, Count of St. Pol, son-in-law of 
tlie BlacX Prince. Nothing can well be more impressiye 
tlian tlie scene presented by the chronicler. The cruelly 
wronged Dame de Carrouges, clothed in black, is mounted 
on a sable scaffold, watching the varying chances of the 
unequal combat between her husband, weokened by disease, 
and his vigorous adversary ; with the fearAil certainty that, 
ir might alone prevail, he must die a shameful death and 
she lie consigned to the stake. Hope grows faint and 
fniiitcr; a grievous wound seems to place Carrouges at the 
iiicrcy of his adversary, until at the last moment, when all 
apiM^annl lost, she sees the avenger drive his sword through 
the body of his prostrate enemy, vindicating at onoe his 
wife's honor and his own good cause.* Froissart, however, 
was rather an artist than an historian ; he would not risk 
the eflcct of his picture by too rigid an adherence to facts, 
and he omits to mention, what is told by the cooler Juvenal 
des Ursins, that Le Gris was subsequently proved innocent 
by the death-bed confession of the real offender.* To make 
the tragetly complete, the Anonyme de S. Denis adds that 
the miserable Dame do Carrouges, overwhelmed with re- 
morse at having unwittingly caused the disgrace and death 
of an innocent man, ended her days in a convent.* So 
striking a proof of the injustice of the battle ordeal is said 
b}' some writers to have caused the abandonment of the 
practice; but this, as will be seen, is an error, though no 

' ])• li•flri^re, note on Loytol, Instil. Coninm. Lib. Ti. Tit i. R^U St. 

* FrAlPMrt, Lir. in. ehn|). xlix. {id. Boebon, 1S46.) 

* niM. 4« Charlep Vf. nnn. ISM. 

* nifi (!• ChnriM VI. Uv. ti. ehup. Ix. 
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farther trace of the comliat as a Jnilicial procctluro in to lie 
fonnd on the registers of the Parlcmeut of Paris.* 

In 1409, the tattle trial was materially limited by an or- 
donnanee of diaries Y I. proliibiting its employment except 
when specially granted by the King or the Parlemcnt;* 
and though the latter body may never haye exercised the 
privilege thus conferred upon it, the King occasionally did, 
as we find him daring the same year presiding at a judicial 
duel between Quillaume Bariller, a Breton knight, and John 
Oarrington, an Englishman." The English occnpation of 
France, under Henry Y. and the Regent Bedford, revived 
the practice, and removed for a time the obstacles to its 
employment. Nicholas Upton, writing in the middle of 
the fifteenth century, repeatedly alludes to the numerous 
cases in which he assisted as officer of the Earl of Salis- 
bury, Lieutenant of the King of England; and in his 
chapters devoted to defining the diflbrent species of duel, 
he betrays a singular confusion between the modem ideas 
of reparation of honor and the original object of Judicial 
investigation, thus fiiirly illustrating the transitional char 
racter of the period.* 

It was about this time that Pliilippe-lo-Bon, Duke of 
Burgundy, formally abolished the wager of battle, as far 
as lay in his jiower, throughout the extensive dombiions of 
which he was sovereign, and in the Coutunaier of Bur- 
gimdy, as revised by him in 1459, there is no trace of it to 
be found. The code in force in Britanny until 1539 ixsr- 
mitted it in cases of treason, theft, and perjury, — ^the latter, 
as usual, extending it over a considerable range of civil 

' Baehon, KotM to FroiiMurt, H. (17. 

* Qoe Jamaia nuU n« ftisMni raoeoa an roTaome da Franee )i faira gagaa 
da baiaUla on Ikiel d'armaa, tinon qa*il y ausl gage Jug4 par la roy, ou la 
oour da parlameDi. — Juranal do« Urilna, ann. 1409. 

* Monsirelat, Lir. i. ehap. W. 

* NIe. Uptont da MiliUrl6ffiolo Lib. ii. oap. Ui. U. (p. 78-73). 
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m*tiotifiJ In Normandy, the legal existence of the Judicial 
duel was even more prolonged, for it was not until the 
revision of the coutumier in 1588, under Henry III., that 
the privilege of deciding in this way numerous coses, both 
civil and criminal, was formally abolished.' Still it may 
lie assnme<l that practically the custom had long been ob- 
solete, though the tardy process of the revision of the local 
customs allowed it to remain upon the statute-book to so 
late a date. The flerce mountaineers of remote Bdam clung 
to it more obstinately, and in the last revision of their 
co<le, in 1552, it retains its place as a legitimate means of 
proof, in default of other testimony, with a heavy penalty 
on the imrty who did not appear upon the field at the 
apiM>inted time.* 

During this long period, examples are to be found which 
show that although the combat was falling into disuse, it 
was still a legal procedure, which, in certain cases, could 
1)0 claimed as a right, or which could be decreed and en- 
forced by competent Judicial authority. In 1455, the tri- 
bunals at Yalenciennes ordered the duel between two 
bourgeois, of whom one had appealed the other for the 
murder of a kinsman. Neither party desired the battle, 
but the municipal government insisted upon it, and fur- 
nished them with instructors to teach the use of the staff 
and buckler, allowed as arms. The Count de Charolois, 
Charlcs-le-Tdmdraire, endeavored to prevent th*e useless 
cruelty, but the city held any interference as an infringe- 
ment of its chartered rights ; and, afler long negotiations, 
PhilipfMyle-llon, the suzerain, authorized the combat, and 
was present at it, when the appellant literally tore out the 

' Trte Aii«ienne Coat d« Bretagne, ehap. 132, 134 (Donrdol de Rieli*. 

* AiMlenne Coal, de Normendle, ehe|v 63, 68, 70, 71, 73 eio. (Bonrdel 
de RielieboiirK). 

* Fort ol Coei. de D^ern, Rabr. de DaUlba (Boardol de Riebebovrg, IT. 
1M3). 
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heart of hifl antagonist.* Such incidents among roturicrs, 
lioweyer, were rare. More freqnently some fiery gentleman 
claimed the right of vindicating his quarrel at the risk of 
his life. Thus, in 1482, shortly after the battle of Nancy 
had reinstated Rend, Duke of Lorraine, on the ruins of 
the second' house of Burgundy, two gentlemen of tlie vic- 
tor's court, quarrelling over the spoils of the battle-field, 
demanded the champ-cloB ; it was duly granted, and on 
the appointed day the apixsUant was missing, to the great 
discomfiture and no little loss of his bail.* When Charles 
d'Armagnac, in 1484, complained to the States Gteneral 
of the inhuman destruction of his fiunily, committed by 
order of Louis XL, the Sieur de Castelnau, whom ho 
accused of having poisoned his mother, the Countess 
d'Armagnao, appeared before the assembly, and his advocate 
denying the charge, presented his offer to prove his inno- 
cence by single combat." In 1518, Ucnry II. of Navarro 
ordered a judicial duel at Pan between two contestants, of 
whom the appellant mode default ; the defendant was ac- 
cordingly pronounced innocent, and was omi>owcretl to 
drag tlirough all cities, villages, and other places through 
which he might pass, the escutcheon and effigy of his ad- 
versary, who was further punished by the prohibition 
thenceforth to wear arms or knightly bearings.^ In 1538, 
Francis I. granted the combat between Jean du Plessis 

* MaUiiea d« Oomuy, eliap. ezlL 

* D. Oolmet, HUi. de Lorrftia*. By Ui« old German Uw, Ihe bail •t a 
defaulting eombaianl waa oondemned to loie a hand, whioh, howerer, he 
bad the priTilege of redeeming at ita legal Talue (Jor. Prorin. Alaman. cap. 
oeelzzxrl. f SS— Ed. 8ohiller.)i or, aiMordIng to another text, he waa liable 
to the pnnbhment incarred by hie prinoipal if eonirioted. (Ibid. oap. elxxiii. 
\ IS— Bd. Benokenberg.) 

' Jehan Mateelin, Jonmal dee £tati de Tourt, p. 320. 

* ArehlTet de Pan, ayud Maanre et Hatoalet, Fore de B^am, p. ISO. 
There may haYO been something exoeptional in thic oaae, sinee the punish- 
ment was so mneh more seYore than the legal flae of 16 sous quoted abore. 
(Fors do Mffrlaas, Ruhr. lY.) 
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and Ganiicr do Dintevillc, which would appear to have 
been Ihcnttally a Judicial proceeding, since the defendant 
not appearing at the appointed time, was condemned to 
dcatli by sentence of the high council, Feb. 20, 1538.* The 
duel thus was evidently still a matter of law, which yindi* 
cated its majesty by punishing the unlucky contestant 
who shrank from the arbitrament of the sword. 

Allusion has already been made to the celebrated com- 
bat lietween Chastaigncra3'e and Janiac, in 1547, wherein 
the death of the fonner, a favorite of Henry II., led the 
monarch to take a solemn oath never to authorize another 
Judicial duel. Two 3'ears later, two 3'OYmg nobles of his 
court, Jacques do Fontaine, Sieur do Fendilles, and Claude 
des Gucrrcs, Daron do Yicnne-lc-ChAtel, desired to settle 
in tills ninnuer a disgusting a(*cuRation brought against the 
latter by the fonner. The king being unable to grant 
the np])cal, arranged the matter by allowing Robert do la 
Alarck, Marshal of France and sovereign prince of Sedan, 
to permit it in the territory of which he was suzerain. 
Fendilles was so sure of success that he refused to enter 
the lists until a gallows was erected and a stake lighted, 
where his adversary alter defeat was to be gibbeted and 
burned. Their only weapons were broadswords, and at 
the first pass Fendilles inflicted on his opponent a fearf\il 
gash in the thigh. Pes Gucrres, seeing that loss of blood 
would soon reduce him to extremity, closed with his an- 
tagonist, and lictng a skilful wrestler, s^iecdily threw him. 
Uctlucc<1 to his natural weaiions, he could only inflict 
blows with the fist, which failing strength rendered less ^ 
and less eflbctive, when a scaffold crowded with ladies and 
gentlemen gave way, throwing down tho spectators in a 
shrieking mass. Taking advantage of the confusion, the 
friends of des Gucrres violated the law which imposed ab- 
solute silence and neutrality on all, and called to him to 

' D. Cftlmet, llisi de Lorraine 
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blind and snffocate his adversary with aand. Dca Qucrrcs 
promptly took the hint, and Fendillca auccambcd '4b this 
onknightly weapon. Whether he formally yielded or not 
was disputed. Des Guerrcs claimed that he should un- 
dergo the punishment of the gallows and stake prepared for 
himself, but de la Marck interfered, and the combatants were 
both suffered to retire in peace.* This is the last recorded 
instance of the wager of battle in France. The custom 
appears never to have been formally abolished, and so little 
did it represent the thoughts and feelings of the age which 
witnessed the Reformation, that when in 1566, Charles IX. 
issued an edict prohibiting duels, no allusion was made to 
the Judicial combat. The encounters which he souglit to 
prevent were solely those whicli arose from (loiutH of honor 
between gentlemen, and the offended ]>arty was onlered 
not to appeal to the courts, but to lay his case before the 
Marshals of France, or the governor of his province.* The 
custom had died a natural death. No ordonnance was 
necessary to abrogate it ; and, seemingly from forgetful- 
ness, the crown appears never to have been divested of the 
right to adjudge the wager of battle. 

In Hungary, it was not until 1492 that any attempt was 
made to restrict the Judicial duel. In that year, Yladislas 
II. prohibited it in cases where direct testimony was pro- 
curable; where such evidence was unattainable, he still 
permitted it, both in civil and criminal mutters, and ho 
alleged as his reason for the restriction, the frauds occa- 
sioned by the almost universal employment of champions. 
The terms of the decree show that previously its use was 
general, though he declared it to be a custom mikuown 

' BrantOms, Biiooara gar leg I)a»1i. An Mooant of this duel, pubUghed 
Bi S«dan, in 1620, r»i»rMcnU U ni rctalUng laag honorably to Fondillof. Ho 
if ihoro MMrtod to hnTo formaUy gabmiitod, and to Iwto boon oontompl- 
voafly toMod oni of tho Ibto Ulio a gacl[ of com, dog Qaorroa marohlng off 
trlompbantly, oaoortod with trampota. 

* Funlanon, I. 60&. 
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elsewhere.* Even the precocious civilizatioii of Italy, which 
tisnaify ])rcferred astuteness to force, could not shake oiT 
the traditions of the Lombard law until the sixteenth cen- 
tury. In 1505, Julius II. forbade the duel under the seve- 
rest penalties, both civil and ecclesiastical, in a decretal, 
of which the expressions allow the fair conclusion that 
until then the wager of battle was still in some cases em- 
])loycd as a legal process within the confines of the pontifical 
states.* 

In Russia, under the code known as the Oulogenid Za- 
konof, promulgated in 1408, any culprit, after his accuser's 
testimony was in, could claim the duel ; and as both parties 
went to the field accompanied by all the friends they could 
muster, the result was not infrequently a bloody skirmish. 
Tliese abuses were put an end to by the Soudebtnick, is- 
sued in 1650, and the duel was regulated after a more 
decent fashion, but it continued to flourish legally, until it 
was finally abrogated in 1640 by the Czar Alexis Mikhailo- 
witch, in the code known as the Sobornoid Oulogenid. The 
more enlightened branch of the Sclavonic race, however, 
the Poles, abolished it in the fourteenth century; but 
Macieiowski states that in Servia and Bulgaria the custom 
has been preserved to tlie present day.* 

In other countries, the custom likewise lingered to a 
comparatively late iicriod. Scotland, indee<1, was some- 
what in advance of her neighbors; for in the year 1400, 
the Parliament showed the influence of advancing civillza- 

' Q«U in dacltonim dlmleaifoti* plarfoiB hfno Ind* fhi«dM •ommiUl pot- 
rant ; raro •nin UH InUr qooc fliad fll jadteiom p«r m dtotrlnnt, ttd pagl- 
1m eondnennt, qvf nonnanqnam dotoo, fiiToro, •% pr«MBi«b ooimmpiintar. — 
L. Utadlf. II. e. ix. (Batthyanl, I. 631). 

* Dvalloraoi •! gtudlatonini liajiifmodi vtvn dannamai at Improbanvi, 
•i In UrHt Rom. Beelatis mtdiato ▼•! Imnodlato rabjaetli .... a qnaaanqaa 
eanm, cilam a l«glba« parnttfa, florl omnlno prohlb«miu. — Can. Rogia 
Paeitol. Da DaeUo, In SapUmo. 

" Wor tiiaaa daUlla I am Indebied io Dn Dojt, Droit Criminal dai Panplaa 
Modtmai. I. 011-17,650. 
15 
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tion by limiting tho practice in several im]>ortant particn- 
iars, irhichi if strictly observed, must iiave almost rendered 
it obsolete. Four conditions were pronounced essential 
prerequisites : tlie accusation must be for a capital crime; 
the offence must have been committed secretly and by 
treachery ; reasonable cause of suspicion must be shown 
against the accused, and direct testimony both of witnescss 
and documents must be wanting.* 

Still the ^^perfervida ingenium Scotomm" clung to tho 
arbitrament of the sword with great tenacity. Knox relates 
that in 1562, when the Earl of Arran was consulting with 
him and others respecting a proposed accusation against 
Bothwell for high treason arising out of a plan for seizing 
Queen Mary which Bothwell had suggested, the Earl re- 
marked, "I know that he will offer the combate unto me, 
but that would not be suffered in France, but I will do that 
which I have proposed." In 1567, also, when Bothwell 
underwent a mock trial for the murder of Daruley, he 
offered to Justify himself by tlie duel; and wlicu tlie Lords 
of the Oougrogutiou took up anus against hiui, alleging as 
a reason the murder and his presumed designs nguinsi the 
infant James II., Queen Mary's proclamation against tho 
rebels recites his challenge as a AiU disproval of the charges. 
When the armies were drawn up at Carberry Hill, Both- 
well again came forward and renewed his challenge. James 
Murray, who had already offered to accept it, took it up 
at once, but Bothwell refused to meet him on account of 
the inequality in their rank. Murray's brother, William 
of Tullibardin, then offered himself, and Bothwell again 
declined, as the Laird of Tullibardin was not a peer of the 
realm. Many nobles then eagerly proposed to take his 
place, and Lord Lindsay esi)ecially insisted on being al- 
lowed the privilege of proving the charge on Bothwell's 

' SUiui. BoberU III. Oftp. lit 
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iKMly, but the Inttcr delayed on viir^oiifl pretexts, until 
Qitccn Mnry ttos able to prohibit tbe combat^ 

In England, the resolute conservatism, which resists 
innovation to the last, prolonged the existence of the wager 
of battle until a period unknown in otlier civilised nations. 
At the close of the fourtcentli century, when France was 
engaged in rendering it rapidly obsolete, Thomas, Duke of 
Gloucester, dedicated to his nephew Richard II., a treatise 
detailing claliorately the practice followed in the Marshal's 
court with res^xsct to judicial duels." Even a century later, 
legislation was obtained to prevent its avoidance in certain 
cases. The ^^ Statute of Gloucester" (6 Ed. III. cap. 9), 
in 1333, had given to the appellant a year and a day in 
which to bring his appeal of murder — a privilege allowed 
the next of kin to put the accused on a second trial after 
an acquittal on a public indictment — which, as a private 
suit, was usually determined by the combat In practice, this 
privilege was generally rendered unavailing by postponing 
the public prosecution until the expiration of the delay, so 
as to prevent the appeaL In 1488, however, the Act 8 
llcnry YII. cap. 1, ordered that all indictments should bo 
prosecuted forthwith, and that the appellee should not be 
permitted in appeals to plead his previous acquittal." 

With the advance of civilization and refinement, the cus- 
tom gradually declined, but it was not until the time of 
Klixalicth that it was even alK>lishcd in civil cases. In 151fl 
this was brought about, as Spclman says, ^^non sine magna 
Jurisconsultorum perturbatione," in consequence of its em- 
ployment in the case of Low et al. vs. Paramore. To de- 
termine the title to an estate in Kent, Westminster Hall 
was forced to adjourn to Tothill Fields, and all the forms 
of a combat were literally enacted, though an accommodar 

* Knoz'ii nut. of Rtform. in SeoUand, i»p. SSS, 446-7. 

* Spelman (IIIom. t. r. CampH$) glvM a Laiin traatlmilon of Uiia InUrwI- 
ing (Wameiit, frooi a MS. of ib« period. 

* I. DarnairAll 4 AMeraon, 425. 
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tlon bctwocn the parties saved the skulls of their dioin- 
pions.* 

Yet even then it was not thought advisable to extend 
the reform to the criminal law. A curious custom, peculiar 
to the English Jurisprudence, allowed a man indicted for a 
capital offence to turn '^ approver," by confessing the crime 
and charging or appealing any one he chose as an accom- 
plice, and this appeal was usually settled by the single 
combat. This was sufficiently fluent to require legisla- 
tion as late as the year 1599, when the Act 41 Eliz. chap. 
8 was passed to regulate the nice questions which attended 
appeals of several persons against one, or of one person 
against severaL In the former case, the appellee if victori- 
ous in the first duel was acquitted; in the latter, the apixil- 
lor was obliged to fight successively with all the apiiellees.* 
Even in the seventeenth century, instances of the battle 
ordeal between persons of high station are on record, and 
Sir Matthew Hale, writing towards the close of the century, 
feels obliged to describe with considerable minuteness the 
various niceties of tlie law, though ho is able to sjicak of 
the combat as " an unusual trial at tliis day.'" 

In 1774, the subject incidentally attracted attention in a 
manner not very creditable to the enlightenment of English 
legislation. When, to punish the rebellious Bostonians for 
destroying the obnoxious tea, a '^Bill for the improved 
administration of Justice in the Province of Massachusetts 
Bay" was passed, it originally contained a clause depriving 
the New Englandcrs of the appeal of murder, by which, it 
will be remembered, a man acquitted of a charge of murder 
could be again prosecuted by the next of kin, and the ques- 
tion could be determined by the wager of battle. The 
denial of this ancestral right aroused the indigimtion of 
the liberal party in the House of Commons, and the point 

* Sptlman. OIom. p. 103. 

* Hftle, PlM« of ih» Crown, 11. ohap. zsiz. 
" Loo. oil. 
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was warmly contested. The learned and eloquent Dunning, 
afterwards Lord Ashbnrton, one of the leaders of opposi- 
tion, defended the ancient custom in the strongest terms. 
^* I rise," said he, ^^ to support that great pillar of the con- 
stitution, the appeal for murder ; I fear there is a wish to 
establisli a precedent for taking it away in England as well 
as in the colonies. It is called a remnant of barbarism and 
gothicism. The whole of our constitution, for aught I 

know, is gothic I wish, sir, that gentlemen would 

be a little more cautious, and consider that the yoke we 
are framing for tlie despised colonists may be tied round 
our own necks I" Even Burke was heard to lift a warning 
voice against the proposed innovation, and the obnoxious 
clause had to be struck out before the ministerial majority 
could pass the bill.* Soniothiug was said about reforming 
the law throughout the empire, but it was not done, and 
the beauty of the *^ great pillar of the constitution," the 
apfx^al of murder, was shown when the nineteenth century 
was disgraced by the resurrection of all the barbaric 
elements of criminal Jurisprudence. In 1818, the case of 
Ashford vs. Thornton created much excitement. Ashford 
was the brother of a murdered girl, whose death, under 
circumstances of peculiar atrocity, was charged upon 
Thornton, with every appearance of probability. Acquitted 
on a Jury trial, Thornton was appealed by Ashford, when 
he pleaded ^^Not guilty, and I am ready to defend the 
same by my body." After elaborate argument. Lord 
Ellcn1)orough, with the unanimous assent of his brother 
Justices, sustained the appellee's right to this as ^Hhe 
usual and constitutional mode of trial," cxi>ounding the 
law in almost the same terms as those which we read 
in Bracton and Beaumanoir.* The curious crowd was 
sorely disappointed when the appellant withdrew, and the 

■ C»mpb«n*f Livei of iht ChMOcUort of Biig1«nd, VI. IIS. 
« I. Dtrnswalt 4 Alderton, 4S7. 
15* 
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chief Justioe was rcUoyed fV'om the necessity of prcsidhig 
oyer a gladiatorial exhibition. A similar case occurred 
almost simultaneously in Ireland, and the next year the 
act 59 Oeo. III. chap. 46, at length put an end for ever to 
this last remnant of the age of chiyalry.* 

* Cuipbdl, Chkf JuUam. m 109. 



III. 

THE ORDEAL. 



It is only in an age of high and rcflncd mental enltnro 
that man, unassisted by direct inspiration, can entertain an 
adequate conception of the Supreme Being. An Omnipo- 
tence tliat can woric out its destined ends, and yet allow 
its mortal creatures free scoj^c to mould their own fragmen- 
tary iK)rtions of the great whole ; a Power so iuflnitcly great 
that its goodness, mercy, and Justice are compatible with 
the existence of evil in the world which it has formed, so 
that man has full liberty to obey the dictates of his baser 
passions, without being released from responsibility, and, 
at the same time, without disturbing the preordained re- 
sults of Divine wisdom and bcneflccncc — these arc not the 
ideas which prevail in the formative periods of society. 
Accordingly, in the earlier epochs of almost all races, a 
belief in a Dinne Being is accompanied with the expecta- 
tion that special manifestations of power will be made on 
all occasions, and that the iuteq)osition of Providence may 
Ims had for the asking, whenever man, in the pride of his 
littleness, condescends to waive his own Judgment, and 
undertakes to test the inscrutable ways of his Creator by 
the touchstone of his own limited reason. Thus miracles 
come to l>e exi)ected as matters of every-day occurrence, 
and the laws of nature are to be sus])ended whenever man 
chooses to tempt his Qod with the promise of right and the 
threat of injustice to l)e committed in Tlis name. 

To these elements of the human mind is attributable the 
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almost universal adoption of tho so-oallcd Judgment of 
God, by which men, oppressed with doubt, have essayed 
in all ages to relieve themselves Arom responsibility by 
calling in the assistance of Heaven. Nor, in so doing, 
have they seemed to appreciate, the self-exaltation implied 
in tho act itself, but, iii all humility, have cast themselves 
and their sorrows at the feet of the Qreat Judge, making a 
merit of abnegating the reason which, however limited, has 
been bestowed to be used and not rejected. In the Car- 
lovingian Capitularies there occurs a passage, dictated 
doubtless by the spirit of genume trust in Qod, which well 
expresses the pious sentiments presiding over acts of tho 
grossest practical^ impiety. ^^Let doubtfUl cases be deter- 
mined by the Judgment of Qod. The Judges may decide 
that which they clearly know, but that which they cannot 
know shall be reserved for Divine Judgment. Whom Ood 
hath kept for his own judgment may not be condemned by 
human means. 'Therefore judge nothing before the time, 
until the Lord come, who both will bring to light tho hidden 
things of darkness, and will make manifest the counsels of 
the hearts.' "» (1 Cor. iv. 5.) 

With but one exception, the earliest records of the human 
race bear witness to the existence of the suix^rstition thus 
dignified with the forms of Christian faith, and this exce^v 
tion, as might be anticipated, is Airnished by China. Her 
strange civilization presents itself, in the Sacred Books 
collected by Confucius five hundred years before tlie Chris- 
tian era, in nearly the same form as it exists to this day, 
guided by a religion destitute of life, and consisting of a 
system of cold morality, which avoids the virtues as well 

> i«l]i Amblgvif, Del jadioio tftwiax MnieniU. Qood o«rU agaoMviii 
•no, qaod noMiani diTino rttierTsni Judioio. Qaoaiam son poiatt hnmano 
oondomnari oxftmine qa«m Deua tvo Judioio raaerraviL InoorU namqa* 
noD dtbomns Jadio*r« qaoadusqu* ▼•niai Dominiu, qni laUnUa produoat ia 
loeom, ot inlamioabil abtooDdita Unebraram, at maaifMUbil oooiUla oor- 
diam.*'— Cflfit. Lib. ri\. cap. M9. 
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nfl the orrors of more imagiiiativc And generous faith. In 
the most revered and authoritative of the Chinese serip- 
turcs, the Chon-Ktng, or Holy Book, of which the origin 
is lost In fabulous antiquity, we find a theo-i^hilosophy 
recognizing a Supreme Power (Tai'-Ki) or Heaven, which 
is pure reason, or the embodiment of the laws and forces 
of Nature, acting under the pressure of blind destiny. 
Trace back the Chinese belief as far as we may, we cannot 
get behind this refined and philosophical scepticism. The 
flowery kingdom starts from the night of Chaos intelleo- 
tually full-grown, like Minerva, and from first to last there 
is no semblance of a creed which would admit of the direct 
practical intervention of a higher power. The fullest ad- 
mission which this prudent reserve will allow Is expressed 
by the legislator Mou-Vang (about 1000 J). C.) in his in- 
structions to his Judges In criminal cases: **Say not that 
Heaven is unjust — ^it is that man brings these evils on him- 
self. If it were not that Heaven inflicts these severe pun- 
ishments, the world would be ungoverned.'" In Uie modem 
penal code of China there is accordingly no allusion to 
evidence other than that of witnesses, and even oaths are 
neither required nor admitted in judicial proceedings.* 

When we turn, however, to the other great source oc 
Asiatic jurisprudence, whose fantastic intricacy forms so 
strange a contrast to the coeval sober realism of China, we 
find in the laws of Manu abundant proof of our general 
proposition. There is no work of the human intellect 
which oflcrs so curious a field of speculation to the stu- 
dent of human nature; none in which the transitions are 
so abrupt, or the contradictions so startling, Ixstween the 
most sublime doctrines of spiritual morality, and the 
grossest forms of jnierile sui)erstition ; between elevated 
precepts of universal Justice, and the foulest partiality in 

' CboQ.King, Pari IT. ebiip. S7 4 SI (after Ooabn'i trantlaUon). 
* BlMHion, Penal Coda of China, p. 3A4. 
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spcciflo cases. Its very complexity reveals a liig^lily civi- 
lized state of society, and the customs oud observances 
which it embodies are evidently not innovations on an 
established order of things, but merely a compilation of 
regulations and procedures established through previous 
ages, whose origin is lost in the trackless deptlis of remote 
antiquity. When, therefore, we see in the Hindoo code 
the same strange and unnatural modes of purgation which 
two thousand years later* greet us on the threshold ot 
European civilization, adorned but not concealed by a thin 
veil of Christianized superstition, the coincidence seems 
more than accidental. That the same principle should Iks 
at work in each, we con account for by the general tenden- 
cies of the human mind; but that this principle should 
manifest itself under identical forms in races so far re- 
moved by time and space, offers a remarkable confirmation 
of the community of origin of the great Aryan or Indo- 
Qermanic family of mankind. In the following texts, the 
principal forms of Ordeal prescribed are x)recisely simi- 
lar to the most popular of the mediaeval Judgments of 
Qod:— 

''Or, aooording to the nature of the case, let the Jadge oause him 
who It under trial to take fire in his hand, or to plange in water, or 
to touch aeparateljr the heads of his children and of his wife. 

''Whom the flame bumeth not, whom the water rejects not (torn 
its depths, whom misfortune overtakes not speediljr, his oath shall be 
reoei?ed as undoubted. 

**When the Rich! Vatsa was accused by his jrouug half-brother, 
who stigmatized him as the son of a 8oftdra, he sware that it was false, 
and passing through flre proved the truth of his oath ; the Are, which 
attests the guilt and the innocence of all men, harmed not a hair of 
his head, for he spake the truth."* 

' Sir William Jonei plaocs the oompoiition of the Lawi of Mann aboai 
880 B. 0. Moro rooont inToatigatort, howevor, haro arrivod at tho oonola- 
■ion, that tho7 are anlorlor to tho Ohriitian ora hj at l«ast thirtoon ooa- 
tnrioi. 

* Lawsof Mana, Bookriii. t. 114-116 (after Dolongohamp's traaslation). 
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That this was not merely a theoretical ii^anctlon is 
shown by a subsequent provision (Book YIII. y. lOO), 
enjoining tlie ordeal on both plaiiitiff and defendant, even 
in certain civil cases. From tBe immutable character of 
Eastern institutions, we need not be surprised to see the 
custom flourishing in India to the present day, and to And 
that, in the i>opular estimation, the right of plaintiff or 
defendant, or the guilt or innocence of the accused is to be 
tested by his ability to carry red-hot iron, to plunge his 
hand unhurt in boiling oil, to pass through fire, to remain 
under water, to swallow consecrated rice, to drink water 
in which an idol has been immersed, and by various other 
forms which still preserve their hold on public veneration,* 
as many of them did within five or six centuries among 
our own forefathers. 

The numerous points of resemblance existing between 
the Indian and Egyptian civilizations, which render it pro- 
bable that the one was derived from the other,, lead us also 
to presume that these superstitions were common to both 
races. Detailed evidence, such as we possess in the case 
of Ilindostan, is, however, not to be expected with regard 
to Egypt, of which the literature has so utterly perished; 
but an Incident related by Ilcrodotus shows us that the 
same belief existed in the land of the Pharaohs, in at least 
one form, and tliat in Judicial proceedings an appeal was 
occasionally made to some dcit}', whose rc8|K>nse had all the 
weight of a legal Judgment, a direct intcqK)8ition of the 
divinity being exixsctcd as a matter of course by all parties. 
King Amasis, whose reign immediately preceded the inva- 
sion of Cambyses, *4s said to have been, even when a 

' T1i« pftrrilth or ordefti ti preieribsd In lli« modorn Iflndoo law In all 
CMeti eWil and criminal, which cannot be f«Uled bj wriilen or oral OTldonco 
or hj oath. It It ■ometimet Indicated for (be plaintiff and »ometiraea for the 
defendant. —Gentoo Code, nalhed's Tran«la(ion, ehap. lit 44 b, 6, 9, 10; 
ohep. xtHI. (B. I. Company, I^ndon, 1770.) The different fomii of ordeni 
will bo fonml deforlbed In aia<1win*f Tranilatlon of the ifyMw AkUrp, or 
Inatitntetof the Sultan Akbar, Vol. II. pp. 400 «|(|. (London, 1800.) 
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private person, fond of drinking and jesting, and by no 
means inclined to serious business ; and wlien tiie means 
failed him for the indulgence of his appetites, he used to go 
about pilfering. Such peVsons as accused him of having 
their property, on his denying it, used to take him to the 
oracle of the place, and he yruH oftentimes convicted by tlie 
oracles, and oftentimes acquitted. When, therefora, he had 
come to the throne, he acted as follows : Whatever gods 
had absolved him from the charge of theft, of their temples 
he neither took any heed, nor contributed anything toward 
their repair; neither did he frequent them nor offer sacri- 
fices, considering them of no consequence at all, and as 
having only lying responses to give. But as many as had 
convicted him of the charge of theft, to them he |mid the 
highest respect, considering them as truly gods, and deli- 
vering authentic responses.''* 

A passing allusion only is necessary to the instances, 
which will readily occur to the Biblical student, in the 
Ilebrew legislation and history. The bitter water by which 
conjugal infidelity was revealed (Numbers v. 11-31), was 
an ordeal i)uro and simple, as were likewise tlie 8i)ecinl 
cases of determining criminals by lot, such as that of Achau 
(Joshua vii. lG-18) and of Jonathan (I Samuel xiv. 41, 42), 
— precedents which were duly put forward by the monkish 
defenders of the practice, when battling against the efforts 
of the Papacy to abolish it. 

Looking to the farthest East, we find the belief in full 
force in Japan. Fire is there considered, as in India, to bo 
the touchstone of innocence,' and other superstitions, less 
dignified, have equal currency. The goo^ a paper inscribed 
with certain cabalistic characters, and rolled up into a 
bolus, when swallowed by an accused person, is believed 
to afford him no internal rest, if guilty, until he is relieved 

> Euterpe, 174 (Onry'i iranslniion). 

* Kiinigtworter, ^tudea Uutoriquea gar !• Dtfveloppeinsiit d» U SooUU 
IIumaiDO, p. 203. 



JAPAN — THIBET — THE 0UEBBE8. 181 

by confession; and a beverage of water in which the goo 
has been soaked is attended with like happy effects.* The 
immobility of Japanese customs authorizes us to con- 
clude that these practices have been observed from time 
immemorial.* 

In Pegu, the same ordeals arc employed as in India, and 
Java and Malacca are equally well supplied.* Thibetan 
justice has a custom of its own, which is literally even- 
handed, and which, if generally used, must exert a iK>werful 
influence in repressing litigation. Both plaintiff and de- 
fendant thrust their arms into a caldron of boiling water 
containing a black and a white stone, victory being assigned 
to the one who succeeds in obtaining the white.^ 

Among the crowd of fantastic legends conceniing Zoro- 
aster is one which, from its resemblance to the ordeal of 
Arc, may lie regarded as indicating a tendency to the same 
form of suiterstition among the Oucbres. They relate that, 
when an infant, he was seized by the magicians, who pre- 
dicted his future supremacy over them, and was thrown 
upon a blazing Are. The pure element refused to perform 
its ofllce, and was changed into a bath of rose-water for 
the wonderful child.' 

' CoUIn d« Planoy, DiotloBBftir* InfeniAl, pp. S56 and S06. 

' Th« praMrraUoB of tha «te/w« in fno if amply proTldad Ibr in Japan. 
Any fnnoilonary of Uia govornment, bowtTor oxaltad, who aiUmpU an Inno- 
▼atlon, if forUiwUh reported to beadqnarterf and oapitally eentenced. Bven 
in tho mpreme oonnell, a member wbo propofes an alteration in tbe existing 
ftate of aflairf losef hie life if it if not adopted ; while, on tbe other band, 
tho SUogoon or Emperor if pnt to death if he rejeeta fneh an alteration afler 
it has pafflod the eonneil, on hit rejection being dlsapproTod by an interior 
committee, eonfisting of his relatlTef . If hie action be anstained by thif com- 
mittee, then all who voted for tbe nnsQceeMfal meiumre in tbe fopremo 
oonncil are liable to tbe eame (ate. (Perry *f Japan Expedition, I. 16, 17.) 
Under these regnlaUona, existing institntions may be regarded af almost 
imperishalfle. 

' Ktfnigtwarler, op. cit. p. 20S. 

* Dnoloa, M6m. snr les ^prenTcs. 

* Collin de Planoy, op. clL p. 555. 
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To some extent, the Moslems are an exception to the 
general rule ; and this may be attributed to the doctrine of 
predestination lyhich forms the basis of their creed, as well 
as to the elevated ideas of the Supreme Being which Ma- 
homet drew fVom the Bible, and which are so greatly in 
advance of all the Pagan forms of beliefl There is accord- 
ingly no authority in the Koran for any description of 
ordeal; but yet it is occasionally found among the true 
believers. Among some tribes of Arabs, for instance, the 
ordeal of red-hot iron appears in the shape of a gigantic 
spoon, to which, when duly heated, the accused applies his 
tongue, his guilt or innocence being apparent from his 
undergoing or escaping inJuryJ The tendency of tlie mind 
towards superstitions of this nature, in spite of the opposite 
teaching of religious dogmas, is likewise shown by a simhsics 
of divination employed among the Turks, through which 
thieves are discovered by observing the marks on wax 
slowly melted while certain cabalistic sentences are relocated 
over it* 

Somewhat similar is a custom prevalent in Tahiti, where 
in cases of thelt, when the priest is applied to for the dis- 
covery of the criminal, he digs a hole in the clay floor of 
the house, fills it with water, and, invoking his god, stands 
over it with a young plantain in his hand. The god to 
whom he prays is supposed to conduct the spirit of the 
thief over the water, and the priest recognizes the image by 
looking in the pool.* 

The gross and clumsy superstitions of AfVica have this 
element in common with the more refined religions of other 
races, modified only in its externals. Thus, among the 
Kalabarese, various ordeals are in use, of a character which 
Reveals the rude nature of the savage. The ^^ afia-edet-ibom" 
is administered with the curved fang of a snake, which is 

' K(fnig8wart«r, op. oil. p. SOS. 

* Collin do Plane/, a. v. Ci/vmauru. 

' EllU, Polynosiau Roaearohea, Vol. I. ohap. U. 
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cnnningly inserted tinder the lid and round the ball of the 
defendant's eye ; if innoeent, he is expected to eject it by 
rolling the eye, while, if unable to perform this feat, it is 
removed with a leopard's tooth, and he is condemned. The 
ceremony of the "afia-ibnot-idiok'' is eyen more childish. 
A white and a black line are drawn on the skull of a chim- 
pan^see, which is then hold up before the accused, when an 
apparent attraction of the white line towards him indicates 
his innocence, or an inclination of the black towards him 
pronounces his guilt. The use of the ordeal-nut is more 
formidable, as it contains an active principle which is a 
deadly poison, manifesthig its cficcts by frothing at the 
mouth, convulsions, paralysis, and speedy death. In capi- 
tal cases, or even when sickness is attributed to unfriendly 
machinations, the "abiadiong," or sorcerer, decides who 
shall undergo the trial, and as the poisonous properties of 
the nut can be eliminated by preliminary boiling, liberality 
on the part of the accused is supposed to be an unfaUing 
mode of rendering the ordeal harmless.* 

The ordeal of red water, or infusion of " sassy bark,'' also 
prevails throughout a wide region in Western Africa. As 
descriljed by Dr. Winterbottom, it is administered in the 
neighl)orhood of Sierra Leone, by requiring^e accused to 
fast for the previous twelve hours, and to swallow a small 
quantity of rice previous to the trial. The infusion is 
then taken in large quantities, as much as a gallon being 
sometimes employed ; if it produces emesia, so as to eject 
all of the rice, the proof of innocence is complete, but if it 
fails in this, or if it acts as a purgative, the accused is con- 
demned. It has narcotic properties also, a manifestation 
of which is likewise fatal to the suficrer. Among some of 
the trilies this is determined, as described by the Ilev. Mr. 
Wilson, by placing small sticks on the ground at distances 
of about eighteen inches apart, among which the patient is 

' IlatehlBion*! Inprewloni of WetUrn Afrle». London, 1868. 
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required to walk, a task rendered difldenlt by the vciligi- 
nouB effects of the poison. Although death not iurre- 
quently results ftrom the ordeal itself, without the subse- 
quent punishment, 3'et the faith reposed in these trials is 
well expressed by Dr. Livingstone, who describes the 
eagerness with which they are demanded by those accused 
of witchcraft, confiding in their innocence, and believing 
that the guilty alone can suffer. When the emetic effects 
are depended on, the popular explanation is that the fetish 
. enters with the draught, examines the heart of the accused, 
and, in cases of innocence, returns with the rice as evi- 
dence.^ 

In Madagascar, the ordeal is administered with the nut 
of the Tangena, the decoction of which is a deadly poison. 
In the persecution of the Malagasy Christians, in 1836, 
many of the converts were tried in this manner, and num- 
bers of them died. It was repeated with the same effect in 
the persecution of 1849." 

Although the classical nations of antiquity were not in 
the habit of employing ordeals as a judicial pi*occss, during 
the periods in whicli their laws have become known to us, 
still there is sudicieut evidence that a belief in their elllcacy 
existed beforl philosophical skepticism had reduced religion 
to a system of hollow observances. The various modes of 
divination by oracles and omens, which occupy so promi- 
nent a position in history, manifest a kindred tendency of 
mind, in demanding of the gods a continual interference in 
human affairs, at the call of any suppliant, and we are 
therefore prepared to recognize among the Greeks the 
relics of pre-existing judicial ordeals in various forms of 
solemn oaths, by which, under impressive ceremonies, 
actions were occasionally terminated, the party swearing 

* 8m an olaboraU << Bzamlnatton of iho Toxloologioal Bffeois of Sawy- 
Bark," by Dra. MitoheU and Hammond, Proooedingi of iho Biological D«p. 
of iho Aoad. of Nai. Belonoei, Philadelphia, 1859. 

* Bllb'f Throe VUlto to Madagaioar, ehap. 1. ri. 
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being obliged to take the oath on the heads of his children 
(sar« fwv Kotaur), With cnrses on himself and his family 
(sraf ' lliaxtiai)j or passing through fire {6^a tov Hvpof).* The 
secret meaning of these rites becomes fully elucidated on 
comimring tliem with a passage from the Antigone of 
Soplioclcs, in which, the body of Polynices having been 
secretly carried off for burial against the commands of 
Creon, the guard endeavor to repel the accusation of com- 
plicity by oficring to vindicate their innocence in various 
forms of ordeal, whicli bear a strilcing similarity to those 
in use throughout India, and long afterwards in mediaeval 
Euroi)e. 

*' Readj with hands to bear the red-hot Iron, 
To pass tlirongh Are, and hj the gods to swear, 
Tliat wo nor did the doed, nor do we know 
Who eonnsellod H, nor who performed It."* 

The water ordeal, whicli is not alluded to here, may, 
nevertheless, be considered as having its prototype in seve- 
ral fountains, which were held to iM>ssess special power in 
cases of susi)ectcd female virtue. One at Artecominm, 
mentioned by Eustathius, became turbid as soon as en- 
tered by a guilty woman. Another, near Ephesus, alluded 
to by Achilles Tatius, was even more miraculous. The 
accusetl swore to her innocence, and entered the water, 
licaring RUS|Kndcd to her neck a tablet inscribed with the 
oath. I f she were innocent, the water remained stationary, 
at the depth of the midlog ; while, if she were guilty, it rose 
nntil the tablet floated. Somewhat similar to this was the 
Jjake of Palica in Sicily, commemorated by Stephanus 
Byzantiiius, where the party inscribed his oath on a tablet, 

' Smith, Diet Oreek and Roman Antlq. s. t. Martfria, 
' Iftm /' IrM^M uMi fivifmft mlpm X^'t 

Antigone, Tor. S64 — S67. 
IC* 
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and committed it to tlie water, wlieu if the oath were true 
it floated, and if false it sank.* 

The Roman nature, sterner and less impressible than the 
Qreek, offers less evidence of weakness in this respect; but 
traces of it are nevertheless to be found. The roediosvul 
cortmaed^ or ordeal of bread, finds a prototy[)e in a si)ecics 
of alphitomancy practised near Lavinium, where a sacred 
serpent was kept in a cave under priestly care. Women 
whose virtue was impeached offered to the animal cakes 
n^ade by themselves, of barley and honey, and were con- 
demned or acquitted according as the cakes were eaten or 
rejected.' The fabled powers of the aelitea^ or eagle-stone, 
mentioned by Dioscorides,' likewise remind us of the 
corsnwd^ as bread in which it was placed, or food with 
which it was cooked, became a sure test for thieves, from 
their being unable to swallow it. Special instances of 
miraculous interposition to save the innocent fVom unjust 
condemnation may also be quoted as manifesting the same 
general tendency of belief. Such was the case of the vestal 
Tucca, accused of incest, who demonstrated her purity by 
carrying water in a sieve,^ and, that of Claudia Quiuta, 
who, under a similar charge, made good her defence by 
dragging a ship against the current of the Tiber, after it 
had run aground, and had resisted all other efforts to move 
it.* As somewhat connected with the same ideas, we may 

' EiuUihil da Amor. Jflmenii, Lib. vii., xi. ; Achlll. TalH do Amor. 
Clltoph. Lib. Tin. ; Stopb. Bjumt. i. t. UaKtuM (apud BpeImM, OIom. p. 
824). Saporttliioni of thit naiare bavo obUinod in all agoa, and Uieao par- 
iionlar Inatanooa find tbeir apoclal modern ooantorpart in ibe fountain of 
Bodilia, naar Landifiiian In Dritannj, In wbieb a girl wban aooosod plaoai 
tbo pin of bar ooUar, bor ionooonoe or guili bolng damoosirated bj iii float- 
ing or tin king. 

* Collin da Planoy, op. oit. p. SI. 

' Lib. T. eap. 101 (ap. Lindanbrog.). 

* Valar. Maxim. Lib. viii. aap. 1. 

* *'8upplieif, alma, tus, ganatrix fooonnda Daorum, 
Acaipa nib earia conditiona praeea. 
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allude to tho imprecations aocompanying the most Bolemn 
form of oath among the Romans, known as "Jovem 
lapidcm Jtirarc/'* whether we take tho ceremony, men- 
tioned by Festiis, of casting a stone from the hand, and 
invoking Jupiter to reject in like manner the swearer if 
guilty of perjury, or that described by Livy as preceding 
the combat between the Iloratii and Curiatii, in which an 
animal was knocked on the head with a stone, under a 
somewhat similar adjuration." There is no trace of the 
system, however, in the Roman Jurisprudence, which, with 
the exception of the use of torture at the later periods, is 
totally in op]>osition to its theory. Nothing can be more 
contrary to the spirit in which the ordeal is conceived than 
the maxim of the civil law — ^'^Accusatore non probante, 
reus absolvitur." 

In turning to the Barbarian races from which the nations 
of modern Kuroi>e arc descended, we are met by the ques- 
tion, which has been variously mooted, whether the ordeals 
that form so prominent a part of their Jurisprudence were 
customs derived from remote Pagan antiquity, or whether 
they were inventions of the priests in the early periods of 

CaaU B«gor ; il in damBM, mombsa faUbor. 

Morl« loam poBoaa, Jitdle« tIoU IHft. 
8«4i •! erinoB abMt, ta nottrn pignoni vlt« 

Re dobia ; et easiai aaala aeqnara manaa. 
Dixii* at axigvo fanam aonanlna traxii," ale. 

Ovid. Faatorvm Lib. it. I. SOS aqq. 

Tbifi inroealioa to tha godd^M to abaolva or oondamn, and tha maiiBar la 
whlab tha antlra raaponiilbllitj la thrown upon tha aopamal jndga, gira tha 
vhola tranaaotion a ttrihlng rcaamblanaa to aa aatablbhcd Jadklal forat of 
ordeal. 

' Qsod lanatiatimani jm>janindani aat habiivm. (Anloi Oelllaa. t. 91.) 
* "Si aelana falla, tarn ma Diaapltar talra arba areaqaa bonia ajlolat, nt 
ago bnna lapldam.'* (Feata^, Lib. x. ; LIry, t. 24.) If we aan raaaira aa 
nndoabtad LIrj'a aaeoont of a almilar aaremonj performed by Uannlbal to 
anaooraga hii aoldlera before tha battle of Tlelnna (Lib. xxi. eap. 46), wa 
maat ennelnde thai the eoplom had obtained a xtrj attended intoeooe. 
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rude Ohrifltianity, to onhanoo thoir own authority, and to 
lead their reluctant flocks to peace and order under the in- 
fluence of superstition. There would seem to bo no doubt 
that the former is the correct opinion, and that the religious 
ceremonies surrounding the ordeal, as wo find it judicially 
employed, were introduced by the Church to Christianize 
the Pagan observances, which in this instance, as in so 
many others, it was Judged impolitic, if not impossible, to 
eradicate. Various traces of such institutions are faintly 
discernible in the darkness from which the wild tribes 
emerge into the twilight of history ; and, as they had no 
written language, it is impossible to ask more.* Thus an 

' Thora liu bMn mnoh dlfenstion among iho loaraed u to whothor ih« 
barbarian dialtoli wero wriiUn, and ospooially whoUior Uie Salique Law wai 
redaoad to writing bafora iti translation into Latin. In tha dearth of tasti- 
raony, it ia not aaaj to arrive at a poaitiTe eoneluiion, bat the weight of 
OTidenoa daoidadlj inclinai to the negatiTa of tha question. Had the 8a- 
Uque Law been written, it would not hare been left for Charlemagne, three 
hundred years later, to put into writing the heroic poems of his race, which 
form 10 important a portion of the literature of a barbaric and warlike 
people. '* DarlMtra at antiquissima earmina, quibui veterum regum aota at 
belia eanebantnr, et toripeisse et memoriso mandasse. Inchoavit at gram- 
maUoam patrio sermonis." (Bginh. Yit. Carol. Mag. cap. xxix.) Bven 
Charlemagne, with all his onlture, could not write, and when, in adranoed 
life, he sought to learn the art. It was too late (Ibid. oap. xxy.) — which 
shows how litUe the wild Saliens and Ripuarlans could have thought of 
eouTerting their language into written characters. Charlemagne's efforts 
accomplished nothing, for though in 842 the contemporary Count Nithard 
gives us the earliest specimen of written Tudesque In the celebrated oath of 
Oharles-le-OhauTeat Strasburg, yet, not long afterwards, Otfrid, in the preface 
to his Torsion of the Qospels, details the difficulties of his task in a manner 
which shows that It was without preoedent, and that he was himself obliged to 
adapt the language to the exigencies of writing. Indeed, he asserts posUlTcly 
that wriUng was not used and that no written documents existed, and he 
expresses surprbe that the annals of the race should have been entrusted 
exolnsively to foreign tongues. ** IIi^us enim linguso harbaries ut est Inenlta 
et indiaciplinabilis, atqne insueta oapi regulari froDuo grammatioSD artis, sic 
atiam in multls dietis scriptu est propter literarum aut eongerlem ant inoog- 
nltam sonoritatem difficilis. Nam, Intardum tria unu, at puto, qnsirit in 
sono, priores duo eonaonantes, ut mihi Tidetur, tertium Tooall sono mananta. 
Intardum Tcro neo a neo s nee t nee u Tocalium sonos prsManere poiul, Ibl 
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anonjmoiiB epigram preserved in the Oreek Anthology 
informs ns of a singular custom existing in the Rhine-land^ 
anterior to the conversion of the inhabitants, by which the 
legitimacy of cliildren was established by exposure to an 
ordeal of the purest chance. 

** Upon the waters of the jealous Rhine 

The VATSge Cells their children east, nor own 
TliemselTes as fathers, till the power dlTine 

Of the chaste rlTor shall the troth make known. 
Searce breathed its first faint orj, the hnsUand tears 

Awaj the new-born babe, and to the wave 
Commits it on his shield, nor for it eares 
* nil the wife-jndging stream the Infant saTe, 

y Gnrevm mlhi vldebater adterlbl oke. . . . Lingua •nlm hne agrestls habe- 
tar ; dam a proprili nt ssriptnra, nee ario allqus vilif est tenporibot •xpo- 
lila, qvlpp« qoi dm hlstorlM •noram satMessorain, at maltfl) g«ntM oieter», 
eoiBoiondant nenorUe, noe eomm gesta vel vitam omaot dignitatis amore. 
Qsodii rare eontiglt, aliamm gentinm llngna, id est, Latinomm toI Oreeo- 
mn potioi esplnnsnt. . . . Rctmlra . . . onnetahse in allenn lingnsgloriam 
traaffforre, •% usnm Meripinrm in pntpria lingna nan luih9r§V (Oifrld. Lint- 
b«rto Mognnt. In SeblH. Tbataar. Antlq. Teaton. I. 10-11.) Otfrid's par- 
tialitj for his native tongne it fafflelontl j proved bj hti labors as a trantfater, 
and tbo toope of bis g«a«ral learning Is ehown bj his references to Greek and 
Hebrew, and hia qvotationt from the Latin poete, sack as Virgil, Orid, and 
Lncan. Ills teitinonj la therefore Irreproachable. 

It It trae that the Oothic langnage wat emplojed In writing by Ulphllaa la 
the fourth centory, and that the Malbergian gloates in IIerold*t text of the 
Sallqae law preterre tone fragmentarj worda of the ancient Frankltk 
apeeeh. It It alto tme that on donbtfnl aothoritj there hat been high an- 
tiquity claimed for the Scandinariaa rnnic letters, bnt the balance of teatl- 
mony It decidedly In favor of the opinion that the Oemaalc tribes were 
Innocent of any mdlmenta of a written language. 

■ Anthol. Lib. iz. Ep. 1S5. Thlt charming trait of Celtic domettic man- 
ners has been called in quettion by some writers, but It rests on good 
aathorlty. Clandlan evidently alludes to It as a well-known fact in the linos^ 

<*aalll 

Quos Rhedanut veioz, Ararls quos tardier ambit, 

Bi quos nasecntes explorat gurgltc Rbenns.**— In Ruflnum, Lib. ti 1. 110. 

T 



190 Tna ORDEAL. 

And proTe hlniBelf the sire. All trembling lies 
The mother, racked with angnish, knowing well 

The tmth, but forced to riflk her cherished prise 
On the inooDBtant water's reckless sw^U." 

We loarn Arom Cassiodorus that Thcodoric, towards tlic 
close of the fifth century, sought to abolish the battle ordeal 
among the Ostrogoths, whence we may conclude that the 
appeal to the judgment of God was an ancestral custom 
of the race.* At an oven earlier period, tlie Senchns Mor, 
or Irish law, compiled for the Brehons at the request of 
St. Patrick, contains unequivocal ovidouco of the existence 
of the ordeal, in a provision which grants a delay of ten 
days to a man condemned to undergo the test of hot 
water.* Equally convincing proof is found in the Salique 
Law, of which the earliest known text may safely be as- 
sumed to be coeval with the conversion of Olovis, as it 
contains no allusion to Christian rules such as appear in 

> YariMruai, Lib. in. BpUt 23, 24. 

* Senebns Mor I. 195. Compare UIom, p. 109.— In en MoIont'QIoti on 
Uie Sonohiu, there if preaerved a onrioiu trndiiion whioh Uliutratei the 
belief in dirine interposition, though manifeited apon the Jadge and not on 
the calprit. 

•* UoweTor, before the eoming of Patrick there had been remarkable reve- 
lation!. When the Brehons deviated from the trath of nature, there appeared 
blotehei npon their oheeki ; as first of all on the right cheek of Sen Mao Alge, 
whenoTer he pronounoed a false Judgmenl, but they disappeared again when- 
ever he had pronounoed a true Judgment, Ao. 

** Senoha Mao Col Oluin was not wont to pass Judgment until he bad pon- 
dered upon it in bis breast the night before. When Faohlna, bis son, bad 
passed a false Judgment, if in the time of fruit, all the fruit in the territory 
In whieh It happened fell off in one night, Ao. ; if in time of milk, the eows 
reftised their oalves ; but if be passed a true Judgment, the fruit was perfect 
on the trees; benee he received the name of Vachtna Tulbrethach. 

•' Sencha Mac Aillila never pronounced a fiUse Judgment without getting 
three permanent blotches on bis (ace for each Judgment. Fiihel bad the 
truth of nature, so that he pronounced no false Judgment. Morann never 
pronounced a Judgment without having a chain around his neck. When he 
pronounced a fiUse Judgment, the chain tightened around bis neck. If be 
prononaoed a true one, it expanded down upon him."— Ibid. p. 2L 
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revisions made somowlmt Inter. In this text, the ordeal of 
lioilinp^ water flnds its place as a Judicial process in regular 
use, as fully as in the subsequent revisions of the code.^ 
In the Decree of Tassllo, Duke of the Baioarians, issued 
in ))2, there is a reference to a pre-existing custom, named 
Siap/naken^ used in cades of disputed debt, which is de- 
nounced as a relic of Pagan rites, — ^* in verbis quibns ex 
vctusta consuctudine paganonim, idolatriam rc]>erimus," — 
and which is there altered to suit the new order of ideas, 
aiTording an instructive example of the process to which 
1 have alluded. It is evidently a kind of ordeal, as is 
manifested by the expression, ^^ Let us stretch forth our 
right hands to the Just Judgment of Ood."* These proofs 
would seem amply sufllcicnt to demonstrate the existence 
of the practice as a ])riraitive custom of some of the Varba* 
risn races, prior to their occupation of the Roman empire. 
If more be required, it must be remembered that the records 
of those wild tribes do not extend beyond the period of 
their permanent settlement, when baptism and civilization 
were received together, so that we cannot reasonably ask 
for codes and annals at a time when each sept was rather 
a tumultuous horde of iVeebooters than a people living 
under a settled form of organized society. Tacitus^ i t is 
true, makes no mention of anything approaching nearer 
to the Jutlgmont of God than the various forms of rude 
diviuntion common to all su|)erstitious savages. It is 
highly probable that to many tri1)es the ordeal was un- 
known, and that it had nowhere assumed the authority 
which it afterwards acquired, when the Church found in 
it a iK>wcrful instrument to enforce her authority, and to 
acquire influence over the rugged nature of her indocile 
converts." Indeed, wo have evidence that in some cases it 

' Ttt HiK l?l. (Flr«t Teit of PArdeMU.) 

* **ExtoadMnu d«xCer» nofiim ad Josiam Jadielam Dtl.*'— DmmI. Tani- 
lonlff Tit. II. ^ 7. 

* Tban, la tho Uwi of Si. Stcphon, King of Hungary, promalgaUd i 
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was introduced, and its employment enforced, for the pur- 
pose of eradicating earlier Pagan observances; as, for 
instance, when Bishop Geroldus, about the middle of the 
twelfth century, converted the Sclavonians of Mecklem- 
burg.* 

Be this as it may, the custom wAs not long in extending 
itself throughout Europe. The laws of the Salien Franks 
/ we have already alluded to, and the annals of Qrcgory of 
/ Tours and of Frodogarius, the Merovingian Capitularies, 
I and the various collections of Formularies, show that it 
I was not merely a theoretical prescription, but an every-day 
\ practice among them. The Ripuarian Franks were some- 
\ what more cautious, and the few references to its employ- 
ment which occur in their code would seem to confine its 
application to slaves and strangers.' The code of the Ala- 
manni makes no allusion to any form except that of the 
^'tracta spata," or judicial duel. The code of the Baioo- 
rians, in its original shai^o, while referring constantly to the 
combat, seems ignorant of any other mode. The su])plo- 
mcntary Decree of Tassilo, however, affords au instance, 
quoted above, and another which seems to show that force 
was sometimes necessary to carry out the decision to em- 
ploy it.* The Wisigoths, who, like their kinsmen the Ostro- 
goths, immediately on their settlement adapted themselves 
in a great degree to Roman laws and customs, for nearly 
two centuries had no allusion in their body of laws to any 
form of ordeal. It was not until G93, long after the destruo- 

a(Ur his eonT«nion, in 1016, thore ii no Allusion to tho ordosl, ivhUe in 
those of King Coloman, issued shout a century later, it is freely direoled as 
a means of legal proof. 

* **Bt Totavit Comes ne SoIstI de eetero Jurarent in arhoribns, fontibus, 
et lapidlbus ; sed offerrent criminibus pulsates saeerdoti, ferro no Tomoribus 
ezamioandos." — Anon. Chron. SoIbtIo. cap. zxv. (Script. Her. German. 
Septent. LIndenhrog. p. 216.) 

* L. liipuar. Tit. xxx. SS\^\ Tit. zzzi. \ 6. 

* '< Ut liheri ad eadem cogantur judicia qusi Baioarii 

VnMa dionnt."— Deoret. TassUon. Tit. ii. \ 9. 
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tion of their independence in the Sonth of France, and but 
little prior to their overthrow in Spain by the Saracens, 
that tlieir king, Egiza, with the sanction of the Conncil of 
Toledo, issued an edict commanding the employment of the 
aneum^ or ordeal of boiling water. The expressions of the 
law, however, warrant the conclusion, that this was only 
the extension of a custom previously existing, by removing 
the restrictions which had prevented its application to all 
questions, irrcsi)cctive of their importance* The Burgun- 
dian co<1e refers more particularly to the duel, which was 
the favorite form of ordeal with that race, but from the 
writings of St. Agobard we may safely assume that the 
trials by hot water and by iron were in frequent use. The 
primitive Saxon Jurisprudence also prefers the battle ordeal ; 
but the f»t1icr Icinds arc met witli in the co<lcs of tlie Frisians* 
and of tlic Thuringians.' The earliest Lombanl law, as 
compiled by Ilotharis, refers only to the wager of battle ; 
but tlie additions of Liutprand, made in the eighth century, 
allude to the employment of the hot-water ordeal as a 
recognized procedure.* In England, the Britons appear to 
have regarded the ordeal with much favor, as a treaty 
between the Welsh and the Saxons, about the year 1000, 
provides that all questions between individuals of the two 
races should be settled in this manner, in the absence of a 
special agreement between the parties.* The Anglo-Saxons 
seem to have been somewhat late in adopting it ; for the 

' '* MnlUf oognorimni qvortlM , el »b ingenvls molU msla pail, er«d«iit«i 
ia ee«. mIUIIi qnatttonem agiiarl. Qsod not nodo per ••Ivbrem oHinft- 
UoB«m eenMOivt, vi qnABiTia parT* ill mUo r«l fketi ab •Uqvoorimlnlt, •nm 
par examlnatlonem aqan fonrantif a Jodioa dltiriag«Bdam ardiaamu."— L. 
Wlilgoth. Lib. VI. Tli. i. ^ S. 

* L. FHflon. Tli. ill. H 4, 6, 6. 

* L. Angllar. at W«rlaar. Tit %\r. 

* L. Lansabard. Lib. i. Tit. xxxlll. f 1. 

' **Ifaa ait alia lada (i. a. pargallo) tU tjbia (». a. eompallailona) nial arda- 
liaa, laUr Walaa at Aagloa.*'— Saaataa-Caaaali. da MaaUaalia Walto aap. 
U. 

n • 
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dooms of the earlier princes refer exclusively to the refuta- 
tion of accusations hy oath with compurgators, and wo 
find no allusion made to the ordeal until the time of Ed- 
ward the Elder, at the commencement of the tenth oeutnryi 
that allusion, however, being of a nature to show that it 
was then a settled custom, and not an innovation.* Among 
the northern races it was probably indigenous, the earliest 
records of Iceland, Denmark, and Sweden exhibiting its 
vigorous existence at a period anterior to their conversion 
to Ohristianity ;' and the same may be said of the Scla- 
vonic tribes in Eastern Europe. In Bohemia, the laws of 
Brzetislas, promulgated in 1039, make no allusion to any 
other form of evidence in contested cases,* while it was 
likewise in force to the farthest confines of Russuu* The 
M^tJars placed equal reliance on this mode of proof, as is 
shown by the statutes of King Ladislas and Goloman, 
towards the end of the eleventh century, which allude to 
various forms of ordeal as in common use.* Scotland like- 
wise employed it in her Jurisprudence, as devclojicd in the 
code known as '' Kegiam Majcstatem Scotim," attributed 
to David L, in the first half of the tweldh century.* Even 
the Byzantine civilization became contaminated with the 
prevailing custom, and various instances of its use are 
related by the historians of the Lower Empire, to a period 
as late as the middle of the fourteenth century. 

One cause of the general prevalence of the ordeal among 
the barbarian tribes settled in the Roman provinces may 
perhaps bo traced to the custom, which prevailed univer- 
sally, of allowing all races to retain their own Jurispru- 

* Doomi of King Edwurd, eap. Hi. ; Lawi of Sdward and Qathram. eap. Iz. 

* Saxo. Qrammfti. Illsi. Danie. Lib. v.; WidnklDdi Lib. iii. o. 66.— 
QrigiMi SmI. ti. 0. 66. 

' SlmillUr d« hit qui homieldiis infamantur . • , . ai negani, ignllo fiirro 
five adjuraia aqua ezamineniur. — Annalista Sazo, ann. 1039. 

* Ktfnigiwarter, op. oii. pp. 211, 224. 

* Batihyani Legg. BooIm . Hung. T. I. p. 439, 464. 

* For inaiance, Lib. iv. oap. iii. ^ 4. 
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ficncc, howcrer socially intermingled tho individnals might 
be. The confusion thus produced is well set forth by St. 
Agolmrd, when he remarks that frequently five men shall 
1)0 in close companionship, each owning obedience to a 
diiTerent law.* lie further states, that, under the Burgun- 
dian rules of procedure, no one was admitted to bear wit- 
ness against a man of diflTerent race ;* so that in a largo 
pro|K>rtif m of cases there could be no legal eyidcnco attain- 
able, and recourse was had of necessity to the Judgment of 
flod. No doubt a similar tendency existed generally, and 
the man who appealed to Heaven against the positive testi- 
mony of witnesses of different origin, would be very apt to 
find the court disposed to grant his request 

During the full fervor of the belief that the Divine inter-, 
position could at all times be had for the asking, almost 
any form of procedure, conducted under priestly obser- 
vances, could assume the position and influence of an 
ordeal. As early as 692, we And Gregory the Great allud- 
ing to a simple purgatorial oath, taken by a Bishop on 
the rclids of St. Peter, in terms which convey evidently 
the idea that the accused, if guilty, had exposed himself to 
imminent danger, and that by i)erforming the ceremony 
unharmed he had sufllcicntly proved his innocence.* But 
such unsubstantial refinements were not sufficient for tho 
vulgar, who craved tho evidence of their senses, and 
desircfl material proof to rebut material accusations. In 
onliimry ])ractice, therefore, the princiiml modes by which 
the will of Heaven was ascertained were the ordeal of flre, 

' "Nam pl«raiiqv« MBiingli «i tlmal MBi »ni MdMiii'qaliiqno homlnM, 
ei naUas eoium eommmi«in l«g«m turn ftlUro habe»t"^Lib. «dT. Ii«g«a 
Qanilobadi, eap. It. 

' *' Rz qaa n oritar rM valdo abiardA, vi •! aUqvlfl •orvm In ooBis popvH, 
aal •tiam la m^reato pablteo eommlMrai allqaam praTlUtom, bob eoar- 
gvalBr Uallbvf."— Ibid, eap: tI. 

* '*Qaib«f (iaeranMBtia) prattHli, magaa aamvi tzvltailoBO gaTM, qvod 
frajBteemodl oiperlmMto laBOoaBiia ojos aTidenter aBliBit*'— OaB. Ilabal 
boo proprlam, oaoi. ii. qa«ti. 6. 
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whether administered dii*ectly, or through the agency of 
boiling water or red-hot iron ; that of cold water ; of bread 
or cheese ; of the Eucharist ; of the cross ; the lot ; and the 
touching of the body of the victim in cases of murder. 
Some Of these, it will be seen, required a miraculous inter- 
position to save the accused, others to condemn; some 
depended altogether on volition, others on the purest 
chance; while others, again, derived their power ftrom the 
influence exerted on the mind of the patient. They were 
all accompanied with solemn religious observances, and 
the most impressive ceremonies of the Ohurch were lavishly 
employed to give authority to the resultant decisions, and 
to impress on the minds of all the directness of the inter- 
ference which was expected firom the Creator. 

The ordeal of boiling water (rnneum^ judicium aqumfer- 
venOa^ cacabuSj caldaria) is probably the oldest form in 
which the application of fire was Judicially administered in 
Europe as a mode of proof. It is the one usually referred 
to in the most ancient texts of laws, and its universal 
adoption denotes a very high antiquity. It is particularly 
recommended by Ilincmar as combining the elements of 
water and of fire: the one representing the deluge— the 
Judgment inflicted on the wicked of old ; the other author- 
ized by the flery doom of the future — the day of Judgment* 
A caldron of water was brought to the boiling point, and 
the accused was obliged with his naked hand to find a 
small stone or ring thrown into it ; sometimes the latter 
portion was omitted, and the hand was simply inserted, in 
trivial coses to the wrist, in crimes of magnitude to tlie 
elbow, the former being termed the single, the latter the 

* Quapropter il«ri Aqaam igniUm ad hno duooopaUta In unam Indaganda 
Jndioia, illnd vid«Iioot qood Jan per aquam Aoium Mi, eC illud qaod per 
Ignem ilendnm ei I . . . . In qalbai lanoti llberantar llliosi, et reprobi panl- 
•nittr addloU.— HInomar de Divort. Lothar. InUrrog. ti. 
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triple ordeal ;* or, agfiin, tho stono was employed, suspended 
by R 8triii|r, and tlie severity of the trial was regulated 
by the length of the line, a palm's breadth being counted 
as single, and the distance to the elbow as triple." A good 
example of tho process, in all its details, is ftimished us by 
Gregory of Tours, who relates that, an Arian priest and 
A Catholic deacon disputing about their respective tenets, 
and l)eing unable to convince each other, the latter pro- 
posed to refer the subject to the decision of tho rnneuMj 
and the offer was accepted. Next morning the deacon's 
enthusiasm cooled, and he mingled his matins with precau- 
tions of a less spiritual nature, by bathing his arm in oil, 
and anointing it with protective unguents. The populace 
assembled to witness the exhibition, the Are was lighted, 
the caldron boiled furiously, and a little ring tlirown into 
it was whirled round like a straw in a tornado, when tho 
deacon politely invited his adversary to make the trial first. 
This was declined, on the ground that precedence belonged 
to the challenger, and with no little misgiving the deacon 
proceeded to roll up his sleeve, when the Arian, observing 
tho precautions that had been taken, exclaimed that he had 
been using magic arts, and that the trial would amount to 
nothing. At this critical Juncture, when the honor of the 
Orthodox faith was trembling in the balance, a stranger 
stcp]K>d forward — a Catholic priest named Jacintus, A*om 
llavcnna — ^and oflcred to undergo the experiment Plung- 
ing his arm into the bubbling caldron, he was two hours 
in capturing the ring, which eluded his grasp in its 
fantastic gyrations ; but finally, holding it up in triumph 
to the admiring siicctators, he declared that the water felt 
cold at the bottom, with an agreeable warmth at the top. 
Fircfl by the example, the unhap])y Arian l>oldly thrust 
in his arm ; but the falseness of his cause belied tho confi- 

' Doomt of KliiK AlhalfUn, W. eap. 7. 

* Adjaraiio ferri ?el •qnm UrtonilM (Dalai. II. 666) 

n* 
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donoe of its rash supporter, and in a moment the flesh was 
boiled off the bones up to the elbow.* 

This was a volunteer experiment. As a means of judicial 
investigation, the process was surrounded with all the solem- 
nity which the most venerated rites of the Church could 
impart. Fasting and prayer were enjoined for three days 
previous, and the ceremony commenced with special prayers 
and adjurations, introduced for the purpose into the litany, 
and recited by the officiating priests; mass was celebrated, 
and the accused was required to partake of the sacrament 
under the fearftil adjuration, ^^This body and blood of our 
Lord Jesus Christ be to thee this day a manifestation!" 
This was followed by an exorcism of the water, of which 
numerous formulas are on record, varying in detail, but all 
presenting the quaintest superstition mingled with the most 
audacious presumption, as though all the powers of the 
Creator were intrusted to his servant, the whole furnishing 
a vivid picture of robust faith and self-confident ignorance. 
A single specimen will suffice. 

** O dreatore of water, I adjnre thee by the living God, by the holy 
God who in the beginning separated thee from the dry land ; I adjure 
thee by the living Qod who led thee from the foantain of Paradise, 
and in fonr rivers oommanded thee to enoompass the world ; I adjure 
thee by Him who in Cana of Galilee by His will changed thee to 
wine, who trod on thee with His holy feet, who gave thee the name 
8Uoa ; I adjure thee by the God who in thee cleansed Naaman, the 
Syrian, of his leprosy ;— Saying, holy water, O blessed water, water 
which washest the dust and siiis of the world, I adjure thee by the 
living God that thou shalt show thyself pure, nor retain any false 
image, but shalt be exorcised water, to make manifest and reveal and 
bring to naught all falsehood, and to make manifest and bring to light 
all truth ; so that he who shall place his hand in thee, if his cause be 
just and true, shall receive no hurt ; but if he be perjured, let his 
hand be burned with Are, that all men may know the power of our 

' De Gloria MartTrnm Lib. i. esp. 81.— lojeete nana, proUnai asqac ad 
Ipsa oviam internodia oaro li<|aeAMlA dcSaiit. 
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Tiiml Jf fms Christ, who will oome, with the Tloly Ghost, to Judge with 
Are the qalok and the dead, and the world ! Amen t"* 

Ailcr tho experiment had taken place, the hand was 
carefully enveloped in a cloth, sealed with the signet of the 
jndpe, and three da3'8 afterwards it was unwrapped, when 
the guilt or innocence of the party was announced by tho 
condition of the member.* 

The jnstiflcation of this mode of procedure by its most 
able defender, Ilincmar, Archbishop of Rheims, is similar 
in spirit to this form of adjuration. King Lothair, great- 
grandson of Charlemagne, desiring to get rid of his wife, 
Teutl)erga, accused her of the foulest incest, and forced 
her to a confession, which slio afterwards recanted, prov- 
ing her innocence by undergoing the ordeal of hot water 
by proxy. Lothair, nevertheless, married his concubine, 
Waldrada, and for ten years the wliole of Enroi^e was oc- 
cupied with the disgusting details of the quarrel, council 
alter council assembling to consider the subject, and the 
thunders of Rome being freely employed. Hincmar, the 
most conspicuous ecclesiastic of his day, stood boldly forth 
in defence of the unhappy queen, and in his treatise ** De 
Divortio Lotharii et Teutbergnc," he was led to Justify the 
use of ordeals of all kinds. The species of reasoning which 
was deemed conclusive in the ninth century may be appre- 
ciated from his arguments in favor of the ameumj ^^ Be- 
cause in boiling water the guilty are scalded and the inno- 
cent are unhurt, because liOt escaiKHl unharmed from the 
fire of Sodom, and the future flre which will precede the 
terrible Judge will be harmless to the Saints, and will 
burn the wicked as in the Babylonian furnace of old."' 

* Fornula Ezorelfraomn, Balm. 11. 6M iiqq. Varioat other forna- 
laa are glTen by Balate, Spelnan, Mnraiori, and other eollectori, all Baal* 
fceiing the fame aneonMloof irrererenee. 

* Doom eoneeralng hot iron and water (Lawi of Aihelitan, Thorpe. I. 
SIS) ; Balate, II. 644. 

' *'Q«la in aqaa l|pilU eoqnnntar ealpebtlef el InnovH liberanlar Ineoell, 
qala de igne Sodomliieo Lot Jnstai eraiU Inuttui, et futarae Ignit qui prcl. 
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In the Lifo of St AtUdwold is recorded a miracle, which, 
though not judicial, yet, from its description by a contem- 
porary, affords an insight into the credulous faith which 
intrusted the most important interests to decisions of this 
nature. The holy saint, while Abbot of Abingdon, to test 
the obedience of Elfstan the cook of the Monastery, ordered 
him to extract with his hand a piece of meat from the bot- 
tom of a caldron in which the conventual dinner was boil- 
ing. Without hesitation, the monk plunged his hand into 
the seething mass and unhurt presented the desired morsel 
to his wondering superior. Faith such as this could not 
go unrewarded, and Elfstan, ft*om his humble station, rose 
to the Episcopal seat of Winchester.* 

This form of trial was in use among all the races in 
whose legislation the purgtUio vulgaris found place. It is 
the only mode alluded to in the Salique Law, from the 
primitive text to the amended code of Charlemagne.* The 
same may be said of the Wisigoths, as we have already 
seen \ while the codes of the Frisians, the Anglo-Saxons, 
and the Lombards, all refer cases to its decision.' In Ice- 
land, it was employed from the earliest times,* and it con- 
tinued in vogue throughout Europe until the general 
discredit attached to this mode of Judgment led to the 
gradual abandonment of the ordeal as a legal process. It 
is among the forms enumerated in the sweeping condemna- 
tion of the whole system, in 1215, by Innocent III. in the 
Fourth Council of Latcran ; but even subsequently we And 
it prescribed in certain cases by the municipal laws in force 

bit terribllom Judioem, Buiotif eril Innoouai oi loelestos adaret, ui oHb 
Babyloniea fornai, qnn pueroi onnino non oontigik." — loterrog. tI. 
' Vii. 8. Atbclwoldl 0. z. (Chron. Abingd. II. 259.) 

* Firti Text of Pardogam, Tit. liii., Ui. ; MS. Ouclforbyi. Tit. sir , zvi. ; 
L. Bmend. Tit. !▼., Hz. 

* L. Friiion. Tit. iU. ; L. iBtbelradI ir. M • !<• Lombanl. Lib. i. TiL 
zzziii. \ 1. 

* QrigiMt Beot. ti. oap. 66. 
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throngliont the whole of Northern and Southern Oermany,* 
and as late as 1282 it is specified in a charter of Gaston 
of Bdarn, conferring on a church the privilege of holding 
ordeals.* At a later date, indeed, it was sometimes admin- 
istered in a different and more serious form, the accused 
lieing cxiKscted to swallow the boiling water. I have 
met with no instances recorded of this, but repeated allu- 
sions to it by Rickius show that it could not have been 
unusual.* 

The modem Hindoo variety of this ordeal consists in 
casting a piece of gold into a vessel of boiling ghee or 
sesame oil, of a specified size and depth. If the person to 
bo tried can extract it between his finger and thumb, with- 
oi|t scalding himself, he is pronounced victorious.* 

The trial by red-hot iron (Judicium ferri^ juise) was in 
use from a very early ])crtod, and liecame one of the favorite 
modes of determining disputed questions. It was admin- 
istered in two essentially diflbrent forms. The one (vomeren 
igniii^ examen peddle) consisted in laying on the ground at 
certain distances six, nine, or in some cases twelve, red-hot 
ploughshares, among which the accused walked barefooted, 
sometimes blindfolded, when it became an ordeal of pure 
chance, and sometimes compelled to press each iron with 
his naked feet.* The other and more usual form obliged 
the patient to carry in his hand for a certain distance, 
usually nine feet, a piece of red-hot iron, the weight of 

* Jar. ProT. Baioa. Lib. t. Art. M ; Jar. ProTia. Alamao. eap. zzzTil. 
SS 1A, 1«. 

• Da CaiiK*. ' Defeni. Proto AqaaR Frigid. H 187, 169, Ao. 

• Aytim Akhwj, 11. 40S. Thb work wai wriilon aboai ih« year 1(100 hj 
Akairmrf. vliier of the Kiaperor Akbar. aiiulwln*i Tr»nfiUiioa WM pab- 
Ibhetl nntUr I he aadplcM of the Repi Ini1l» Company in 1800. 

* ** Rl lUttbavvrll, p1 fingaloe vomerea pleno pede non preenerii, el qaanio. 
lamcanqae Iitpa farrll, eenicnlim profefaior.'* — Annal. Wlnton. Beelee. 
(Da Canice, n. t. Vnm^rei ) Six te the nnmher of plnaghtharef ppetlOed In 
lb» pelvhmliMl trial of 81. Canlgnnda, wife of the Kmporor St Henry II.-* 
Meg. Cbron. ttrlgie. 
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which was detennined by hiw and yaricd with the impor- 
tance of the question at issue or the maguitude of the 
alleged crime.' The hand was then wrapijed up and scaled, 
and three days afterwards the decision was rendered in 
accordance with its condition.* These proceedings were 
accompanied by the same solemn obscnrances which hare 
been abready described, the iron itself was duly exorcised, 
and the intenrcntion of God was invoked in the name of 
all the manifestations of Divine clemency or wrath by the 
agency of fire — Shadrach, Mcshach, and Abcdnq;o, the 
burning bush of Horcb, the destruction of Sodom, and the 
day of Judgment.' 

So, in the form ordinarily in use throughout modem 
India, the patient bathes and performs certain religious 
ceremonies. After rubbing his hands with rice bran, seven 
green Peepul leaves are placed on the extended palms and 

' Thai, MBong iba Anglo«S«zona, in the '* limpU ordcAl" ih« iron waiglied 
on« poand, in the " triple ordanl" ibroo pounds. The IntUr it pretoribtd 
for InoondinriM and '* morth-slaysn'* (Morot murdorert), iBiholstan, !▼. f it ; 
-*ror falM oolning, BUiolred, iii. \ 7 1— for ploiting ngainsi the king'i lifii, 
Sthelrod, t. i SO, and Cnui, Booniar. \ 68— whilo al a lator period, In Uie 
ooUooiion known aa Um Lawi of Henry I., we And li extended to eaiea of 
Ibell, robberj, anon, and feloniei in general, Cap. IzTi. f 9. In Spain, ibe 
iron bad no definite welgbt, bnt waa a palm and two flngen in lengtb, with 
four feet high enough to enable the orininal to lift it eouTenientiy (Faero 
de Bae^a, ap, Villadlego, Faero Juigo, fol. 81 70). The epltoopal benedia- 
tion waa neoeiiary to oonaeorate the Iron to ita Judicial nie. A ebarier of 
1082 ibowi that the Abbey of Fontanelie in Normandy bad one of approved 
aanotity, which, through the ignorance of a monk, wai applied to other pur- 
pOMi. The Abbot thereupon aaked the Arebblihop of Rouen to eoneecrato 
another, and before he would oonient, the institution bad to prove ita rigiit 
to administer the ordeal.— Du Oange, a. v., F^rrum eaMd$H», 

* Laws of JBtbelstaa, ir. S 7.— A<Uuratlo ferri vel aqum ferventis. Balm. 
II. 060.— Fuero de Bae^a (ubi lop.) — Bven in this minute particular we see 
the mysterious connection between the superstitions of Burope and those of 
India. In Malabar, the ordeal of red-bot iron was followed by a similar 
ceremony ; the hand was wrapped up with linen soaked in rice-water, sealed 
by the king, and opened three days afterward for examination. (Collin de 
Plancy, ojr. cU, 228.) 

* For instance, see Tarions forms of exorcism given by Balnia, II. 061-064. 
Also Dom Qerbert (Patrologlm, T. 188, p. 1127.) 
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bound round seven times with raw silk. A red-hot iron of 
a certain weight is then placed on liis hands, and with 
this he 1ms to walk across seven concentric circles, each 
with a radius sixteen fingers' breadth larger than the pro- 
ceding. If this be accomplished without burning the hands, 
he gains his cause.* 

In the earlier iieriods, the burning iron was reserved for 
cases of iKculiar atrocity. Thus we find it prescribed by 
Charlomngne in accusations of parricide;* tlio Council of 
Ilisbach in tOO directed its use in cases of sorcery and 
witchcraft;' and among the Thuringians it was ordered for 
women su8|XH!te<l of i>oi8oning or otherwise murdering 
their husbands/ a crime visited with i)eculiar severity in 
almost all codes. Subsequently, however, it became rather 
an aristocratic procedure, as contradistinguished from 
tlie water ordeals. This nevertheless was not universal, 
for lK>th kinds were emplo3'ed indiscriminately by the 
Anglo-Saxons,* and at a later ixsriod throughout Germany;* 
while in the Assises de Jerusalem the hot iron is the only 
form alluded to as emplo3'ed in the roluricr courts;' in the 
laws of Nicu|x>rt, granted by Philip of Alsace in 1163 it is 
prescri1)cd as a plebeian ordeal ;" about the same ixsriod, in 
the military laws enacted by Frederic Barbarossa during his 
second Italian exixsdition, it appears as a servile ordeal,* 
and as early as 888 the Council ^T Maipz indicates it espo- 

■ Ay«en Akberj, II. 497. 

* Ciipit enrol. Mag. it. Ann. 809, eafi. 5. 

* ConeU. Riibftcb. can. U. (llArithoini Conell. OaraiAB. II. 69S.) 

* L. AngUor. •! Werinor. Til. lir. 

* Lawi of AUiolred, It. f 6— when Uio Monter had th« righl to mImI ib« 
■loda In whleb ibt ordenl iboald b« adnlniitored. 

* Tb« Jaa Prorin. AUraan. (Cap. zxitU. if 1ft, 16; Cap. cIxzztI. {{ 4, 
6, 7 ; Cap. eeelzzlT.) allowa UiiaTet and other malernetoni to teleet the ordeal 
tbey prefer. The Jaa ProTln. Saxon. (Lib. i. Art. 39) alTorda Ibem la ad- 
diUon tbe pHTilege of the duel. 

* DnlMO Conrt, Cap. I8S, Ml, S79, S80, eto. 

* Leabronaaart't Ondegfaerat, II. 707. 

* RadoYle. de Bcb. Frid. Lib. I. cap. zx? I. 
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dally for slaves.^ Notwithstanding this, we find it to have 
been the mode usually selected by ixsrsons of rank when 
compelled to throw themselves upon the Judgment of God. 
The Empress Richarda, wife of Oharles-le-Qros, accused in 
887 of adultery with Bishop Liutward, oflTorcd to prove her 
innocence either by the Judicial combat or the red-hot iron.* 
The tragical tradition of Mary, wife of the Third Otho, 
contains a similar example, with the somewhat unusual 
variation of an accuser undergoing an ordeal to prove a 
charge. The empress, hurried away by a sudden and un- 
conquerable passion for Amula, Count of Modena, in 996, 
repeated in all its details the story of Potiphar's wife. The 
unhappy count, unceremoniously condemned to lose his 
head, asserted his innocence to his wife, and entreated her 
to clear his reputation. He was executed, and the countess, 
seeking an audience of the em|>eror, disproved the calumny 
by carrying unharmed the red-hot iron, when Otho, con- 
vinced of his rashness by this triumphant vindication, 
immediately repaired his injustice by consigning his empress 
to the stake.* When Edward the Confessor, who entertained 
a not unreasonable dislike to his mother Emma, listened 
eagerly to the accusation of her criminal intimacy with 

' **8i PrMbyterum oooldll . . . il Hbar wl, eum xii. Jurei; il Muitm 
•erras, per xii. Tomcros fervenU| le oipurgei.'* OoncU. Ifoguni. ann. 847, 
ean. xx\r. That of Trlbur, hoWlVar, in 896, preioribes U for nitn of rank, 
•*fldelb UborUU notobilii."— Ooooil. Tribur. o. xiii. 

* Regino. ann. 887.— AnnalM McUnaes. 

" Goifridi Yifcerbienaii Pan xrii., ** D« TerUoOibono Imperatoro.*' SiflT- 
ridl Bpii. Lib. i. ann. 998. Rioobaldl UUt. Impp. sub OUono III.— Tba 
itory is not mtniionod by any oonfcemporary aathoriUaa, and If aratorl bas 
woU tzposed iU improbability (Annali d'llalia, ann. 990) ; aliboagb bo 
had on a provioui ooca«ion argued in favor of iU autbentioiiy (Aniiq. Ital. 
DiuerL S8). In eonviciing ibe empreai of celuuiny, ibe Oonnieai of Modena 
appeared ai an aocuter, malting good the ebarge by the ordeal ; but if we 
look upon ber at limply viudioating bar husband '• charaoter, the ease enters 
into the ordinary eourse of suob affairs. Indeed, among the Anglo-Saxons, 
there was a speoial provUion by wbioh the friends of an exeouted oriminal 
might olear his reputailon by undergoing the triple ordeal, aftar depositing 
pledges, to bo forfeited in oaso of defeat.— Ktbelred, iii. \ C. 
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Alwjm, Bishop of Winchester, she was condemned to 
undergo the ordeal of the burning shares, and walking over 
tliem Imrefootcd and nnhanncil, she established beyond per- 
adventiire tlic falsehood of the charge.^ Robert Cnrthose, 
son of William the Conqueror, while in exile during his 
3'onthful re1)ellion against his father, formed an intimacy 
with a pretty girl. Years afterwards, when he was Duke of 
Normandy, she presented herself before him with two likely 
youths, whom she asserted to Ims pledges of his former affec- 
tion. Robert was incredulous ; but the mother, carrying 
unhurt the red-hot iron, forced him to forego his doubts, 
and to acknowledge the paternity of the boys, whom he 
thenceforth adopted.* Indeed this was the legal form of 
proof in cases of disputed paternity established by the 
legislation of Iceland at this period,' and in that of Spain 
a century later.* Remy, Bishop of Dorchester, when ac- 
cused of treason against William the Conqueror, was cleared 

■ Rapin, Hilt d'AngleUrre, I. ISS.—Oilai sUtM (noU to WmiuB of Mai. 
mthnrj, urn. 104S) that Richard of Dovliei b the oarHait avthority for thia 
itorj. 

* Order. Vitalii Lib. z. eap. 18. " Gr<g<8, SmU ti. cap. U. 

^ " B al algana dlzlora quo preSada oa dalgnao, 7 al varon no la erayoro, 
pranda Sarro eallente ; a •! qoemada faere, non Ma ereyda, maa li fana aoea- 
para dal Serro, da el lljo al padre, e eriel aaai eomo fViero aa."<— Fvero da 
Baefa (Vllladiego, Faero Joigo, fol. 817 a). 

Ad inportant qaeetlon of the taaie kind waa tattled ia the teath ooDtnry 
b7 a direet appeal to Heaven, throagh wbleh the righta of Ugo, Marqala 
of Taaeaay, were determined. Hit father Uberto, Inoarriag the enmity of 
Otho the Oreat, 8ed to Pannonia, whence retamlog after a long exile, 
he fonnd hit wife Wllla with a boy, whom he refaeed to aeknowledge. 
After mnoh parleying, the delieate qveition wac thai aetUed: A large 
aieenbly, prinoipally of ecoleelaatlet, wac oonrened ; Uberto mA nndliUn- 
gnbhed among the crowd ; the boy, who had ncTcr teen him, wac placed in 
the centre, and prayera were offered by all precent that he ihonld be led by 
Divine iniitinct to hie father. Either the prayera were anawered, or hia 
training had been good, for he tingled ont Uberto without hetitation, and 
nuihed to hit armt ; the eantiont parent oonid indvlge no longer In anworthy 
donbia, and Ugo became the moit powerful prince of Italy (Pet Damian. 
Opata. LTii. Dim. H. a. 8, 4). 
18 
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by the devotion of a follower, who underwent the ordeal 
of hot iron.* In 1148 Henry L, Archbishop of Mainz, ordered 
its employment, and administered it himself, in a contro- 
versy between the Abbey of Gerode and the Counts of 
Hirschberg. In the special charter issued to the abbey 
attesting the decision of the trial, it is recorded that the 
hand of the ecclesiastical champion was not only uninjured 
by the fiery metal, but was positively benefited by it.' 
About the same period, Centulla lY. of B^arn caused it to 
be employed in a dispute with the Bishop of Lescar concern- 
ing the fine paid for the murder of a priest, the ecclesiastic, 
as usual, being victorious." But perhaps the instance of 
this ordeal most notable in its results was that by which 
Bishop Poppo, in 9G2, succeeded in convincing and convert- 
ing the Pagan Danes. The worthy missionary, dining with 
King Harold Blaatand, denounced, with more zeal than 
discretion, the indigenous deities as lying devils. The king 
dared him to prove his faith in his Qod, and on his assent- 
ing, caused next morning an immense piece of iron to be 
duly heated, which the undaunted Poppo grasped and car- 
ried round to the satisfaction of the royal circle, displaying 
his hand unscathed by the glowing mass. The miracle was 
suflScient, and Denmark thenceforth becomes an integral por- 
tion of Christendom.* The most miraculous example of this 
form of ordeal, however, was one by which the holy Suidger, 
Bishop of Munster, reversed the usual process. Suspecting 
his chamberlain of the theft of a cap, which was stoutly 
denied, he ordered the man to pick up a knife lying on the 
tab^e, having mentally exorcised it. The cold metal burned 

* BogerofWradoTtr. Ana. 1086. 

* Quod ferram mAauin porUniii DOn lolain non oomboMit, Md, ni Tldob*- 
tar, posiniodam iMiiorem reddidit. — Qudeoi Cod. Diplum. Moguni. T. I. 
Ko. liii. 

* If asaro ei IlAtoiilei, Fon da B^arn, p. zzzviii. 

* WIdakindi Lib. in. oap. 86.— Sigabori. OemblM. Ann. Mfi.^Ditbmari 
ObroB. Lib. II. cap. tIU. — Bazo. Grammai. HIjI. Panio. Lib. x. 
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the culprit's hands, as though it were red hot, and he 
forthwith confessed his guilt.^ 

No form of ordeal was more thoroughly introduced 
throughout tlie whole extent of Europe. From Spain to 
Constantinople, and from Scandinavia to Naples, it was 
appca1c<l to with confidence as an unfailing mode of ascer- 
taining tlie will of Heaven. The term ^^Judicinm," indeed, 
was at length understood to mean an ordeal, and generally 
ttiat of hot iron, and in its barbarized form, ^^Juise," may 
almost always be considered to indicate this particular 
kind. In tlio code of the Frankisli kingdoms of the East, it 
is the only mode alluded to, except the duel, and it there 
retained its legal authority long after it had become obso- 
lete elsewhere. Tlie Assises de Jerusalem were in force in 
the Venetian colonics until the sixteenth century, and the 
nianuscrijit, preserved ofllcially in the archives of Venice, 
described by Morelli as written in 1436, retains the primi- 
tive directions for the employment of the juise^ Even the 
Venetian translation, commenced in 1531, and finished in 
1536, is equally scrupulous, although an act of the Council 
of Ten, April 10, 1535, shows that these customs had fallen 
into desuetude and had been formally abolished.' 

This ordeal even became partially naturalized among the 
Greeks. In the middle of the thirteenth century, the Empe- 
ror Theodore Lascaris demanded that Michael Faleologus, 
who afterwards wore the imperial crown, should clear him- 
self of an accusation in this manner ; but the Archbishop 
of Philadelphia, on being ap|)ealed to, pronounced that it 
was a custom of the barbarians, condemned by the canons, 
and not to be employed except by the special order of the 
emixsror.* 

* AnnaiifU 8azo, ann. MS. 

* This Uxi b flTM by KauUr, Stnilf srd, 1S39, iogtibar with m o1d«r 
•■• Mnplled for lh» lower eovrt of Nkoots. It b to thb oditlott tU* all 
roforoneoo are aiado. 

* Pardemp, Ui oi CoaUmiot d« la Mor, I. MS aqq. 

* Da Caage, t. t. FurMm eawitHi, 
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In Europe, even as Into as 1310, in tlio proceedings 
against the Order of the Templars, at Mainz, Count Frede- 
ric, the master preceptor of the Rhenish provinces, offered 
to substantiate his denial of the accusations by carrying 
the red-hot ironJ Perhaps one of the latest instances 
of its actual employment was that which occurred in 
Modena in 1329, in a dispute between the German soldiers 
of Louis of Bavaria and the citizens. The Germans 
offered to settle the question by carrying a red-hot bar ; 
but when the townsfolks themselves accomplished the feat, 
and triumphantly showed that no bum had been inflicted, 
the Germans denied the proof, and asserted that magic had 
been employed.* 

The ordeal of fire was sometimes administei*ed directly, 
without the intervention of water or of iron ; and in this, 
its simplest form, it may be considered the origin of the 
proverbial expression, " J'en mettrois la main an feu,'' as 
an affirmation of positive belief,* showing how thoroughly 
the whole system engrained itself in the popular mind. 
The earliest legal allusion to it occurs in the code of the 
Ripnarian Franks, where it is prescribed as applicable to 
slaves and strangers, in some cases of doubt.* From the 

' Bt iiiper boo paratni omoI ozperionUam tnblro it forram trdoiia porUro. 
— BaynoaAnl, Monamonti roIatlA b U Oondunn. Um ChoT. da Tomplo, 
p. 289. 

* Bonlf. do MoranoOhron. MatinenM.— op. Muralori Antlq. Ital. Biu. 38. 

' Thai Rabolaii, *' on mon adais olio osi puoollo, loaiosroys io nen Tould- 
roji moiiro mon doigt on fou" (Pantagruol, Lib. ii. obap. zt.) ; and tbo 
BpUi. Obioar. Viroram (P. ii. EpUt. 1) *'Qaamvli M. Dornhardui dieorot, 
quod ToUet diipaUro ad ignem qaod boM oat opinio roalra." 

^ Qaodil forru in ignoin uanum miMrili ot lauiaui tulorii, oto.— Tit. 
xxz. Gap. i. ; alio Til. zxxi. ir wo may oredil Oodronus (Oompend. 
Hiitor. Ann. 10 Anaitaaii)| aa oarlj at tbo joar 607, under the Emperor 
Anaitasini, a Oaiholio biabop, if bo bad boon woriUd in a iboologioal diiputo 
with an Arian, vindioatod bis tonoto by standing In tbo midst or a biasing 
bonflro, and thonoo addressing an admiring orowd ; but Codronus being a 
eompUor of tbo oloTonth oontury, and sealous in bis orthodoxy, tbo inoident 
oan hardly be thought to possess muoh importaneo oxoopt as illustrating tho 
age of tbo writer, not tliat attributed to tho ooourronoo. 
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phraseology of thcso pnasogcfl, we may conclude that it 
was then administered by placing the hand of the accused 
in a fire. Subsequently, however, it was conducted on a 
larger and more impressive scale ; huge pyres were built, 
and the individual undergoing the trial literally walked 
through the flames. The celebrated I'etrns Jgneus gained 
his surname and reputation by an exploit of this kind, 
which attracte<l great attention in its day. Pietro di 
Pavin, Bishop of Florence, unpopular with, the citizens, 
but protected by Godfrey, Duke of Tuscany, was accused 
of simony and heresy. Being acquitted by the Oouncil of 
Home, in 1008, and the oflcr of his accusers to prove his 
guilt by the ordeal of Arc being refused, he endeavored to 
]uit down his adversaries by tjTanny and oppression. 
Orcat disturbances rcsultc<l, and at length, in 106f , the 
monks of Yatlombrosa, who had borne a leading part in 
denouncing the bishop, and who had suffered severely in 
consequence (the episcopal troops having burned the mon- 
astery of S. Salvio and slaughtered the cenobites), resolved 
to decide the question by the ordeal, incited thereto by no 
less than three thousand enthusiastic FlorentineS| who 
assembled there for the purpose. Pietro Aldobrandini, a 
monk of Vallombrosa, urged by his superior, the holy 8. 
Giovanni Gualberto, offered himself to undergo the trial. 
Alter imposing religious ceremonies, he walked slowly be- 
tween two piles of blazing wood, ten feet long, five feet wide, 
and four and a half feet high, the passage between them 
being six feet wide and covered with an inch or two of 
glowing coals. The violence of the flames agitated his 
dress and hair, but he emerged without hurt, even the hair 
on his legs being unsinged, barelegged and barefooted 
though he was. Desiring to return through the pyre, he 
was prevented by the admiring crowd, who rushed around 
him in triumph, kissing his feet and garments, and endan- 
gering his life in tlieir transports, until he was rescued by 
his fellow monks. A formal statement of the facts was sent 

18* 
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to Borne by the Florentinee, the Papal court gave way, and 
the biahop waa deposed ; while the monk who had given bo 
striking a proof of hia ateadlast iaith waa marked for promo- 
tion, and eventually died Cardinal of Albano.* An example 
of a eimilar nature occurred in Milan, in 1103, when the 
Archbiahop Grosaolano was accuaed of aimony by a priest 
named Liutprand, who, having no proof to suatain hia 
diarge, offered the ordeal of fire. All the money he could 
raise, he expen^ded in procuring iiiel, and when all waa ready 
the partisans of the archbishop attacked the preparations 
and carried off the wood. The populace, deprived of the 
promised exhibition, grew turbulent, and Qrossolano was 
obliged not only to assent to the trial, but to Join the authori- 
ties in providing the necessary materials. In the Piazza di 
8. Ambrosio two piles were accordingly built, each ten cubits 
long, by four cubits in height and width, with a gangway 
between them of a cubit and a half. As the undaunted 
priest entered the blazing mass, the flames divided before 
him, and closed as he passed, allowing him to emerge in 
safety — although with two slight injuries, one a burn on 
the hand, received while sprinkling the fire before entering, 
the other on the foot, which ho attributed to a kick from a 
horse in the crowd that awaited his exit The evidence 
was accepted as conclusive by the people, and Orossolano 
was obliged to retire to Rome. Pascal II., however, re- 
ceived him graciously, and the Milanese suflf^agans disaii- 
proved of the summary conviction of their metropolitan, 
to which they were probably all equally liable. The inju- 
ries received by Liutprand were exaggerated, a tumult was 
excited in Milan, the priest was forced to seek safety in 
flight, and Qrossolano was restored.* 

But the experiment was not always so successful for the 
rash enthusiast. In 1098, during the first crusade, after 

' Yit. 8. Jobannb OaalUrti e. U -liir. 

* Landnlph. Jan. HUi. M«dii»l. eup. Iz., z., zi. (Rtr. IIaI. SoHpi. T. V.)- 
llaratori, Annal. Ann. 1108. 
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the captnre of Antioch, when the Christians were in tnm 
besieged in that cit j, and, sorely pressed and famine-struck, 
were well-nigh reduce<l to despair, an ignorant peasant named 
Peter Bartliolomew, a follower of Rajrmond of Toulouse, 
announced a scries of visions in which St. Andrew and the 
Saviour liad revealed to liim tliat tlie lance which pierced 
the side of Christ lay hidden in the church of St. Peter. 
After severnl men had dug in tlie spot indicated, from 
morning until niglit, without success, Peter leaped into the 
trench, and liy a few wclklircctcd strokes of his mattock 
cxiiumcd the priceless relic, whtcii lie presented to Count 
Raymond. Clieered by this, and by various other mani- 
festations of Divine assistance, the Christians gained heart, 
and defeated the Infidels with immense slaughter. Peter 
became a man of mark, and had fresh visions on all import- 
ant conjunctures. Amid tlie Jealousies and dissensions 
which raged among the Prankish chiefs, the possession of 
the holy lauce vastly increased Raymond's importance, and 
rival princes were found to assert that it was merely a rusty 
Arab wea|)on, hidden for the occasion, and wholly unde- 
serving the veneration of which it was the object. At 
length, after some months, during the leisure of the siege 
of Archas, the principal ecclesiastics in the camp investi- 
gated the matter, and Peter, to silence the doubts ex- 
pressed as to his veracity, offered to vindicate the identity 
of the relic by the fiery ordeal. Ue was taken at his word, 
and after three days allowed for fasting and prayer, a pile 
of dry olive-branches was made, fourteen feet long and four 
feet high, with a passage-way one foot wide. In the pre- 
sence of forty thousand men all eagerly awaiting the result, 
Peter, liearing the object in dispute, and clothed only in a 
tunic,- boldly rushed through the flames, amid the anxious 
praj'ers and adjurations of the multitude. As the chroni- 
clers lean to the side of the Neapolitan Princes or of the 
Count of Toulouse, so do their accounts of the event differ; 
the fonncr asserting that Peter sustained mortal injury in 
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the fire ; tlie latter assuring us that he emcrge<l safely, wilh 
but one or two slight bums, and that, the crowd euthusia»- 
tically pressing round him in triumph, he was thrown down, 
trampled on, and injured so severely that he died in a few 
days, asseverating with his latest breath the truth of his 
revelations. Raymond persisted in upholding the sanctity 
of his relic, but it was subsequently lost.* 

Even after the efforts of Innocent III. to abolish the 
ordeal, and while the canons of the Council of Lateran were 
still firesh, St. Francis of Assisi, in 1219, offered himself to the 
fiames for the propagation of the faith. In his missionaiy 
trip tp the East, finding the Sultan deaf to his proselyting 
eloquence, he proposed to test the truth of their respective 
religions by entering a blazing pile in company with some 
imams, who naturally declined the perilous experiment. 
Nothing daunted, the enthusiastic Saint then said that be 
would traverse the fiames alone if the Sultan would bind 
himself, in the event of a triumphant result, to embrace the 
Christian religion and to force his subjects to follow the 
example. The Turlc, more wary than the Dane whom 
Poppo converted, declined the proposition, and St. Francis 
returned from his useless voyage unharmed.* The honors 

' Falebor. Cftrnoi. oap. x. { Radnlf. Cadomaiuiis oap. o., el., oU., otHI. ; 
Raimond. da AkIIm (Boogari, I. 160-108). The latter wat obaplain of the 
Count of Tonlouae, and a firm asierter of the authenticity of the lanoe. lie 
relatee with pride, that on ita dieooverj he threw himielf into the trench and 
kiaaed it while the point only had ai yet been nnooTered. lie likewiie 
officiated at the ordeal, and delivered the adjuration at Peter entered tlie 
flames : '* Si I>eus omnipotena bnlo homlnl loquntua eat facie ad fiiciem, et 
beatua Andreaa Lanoeam Dominicam ostenditoi, cum ipie Tigilaret, transeat 
iiito ill»tua per ignem. Sin autem aliter eat, et mendaoinm eet, comburatur 
late oum lanoea quam portabit in manibua aula." Raoul do Caen, on the 
other hand, in 1107 became aeoretary to the ohivalrous Tancred, and thua 
obtained hia information from the opposite party. He is Tery decided In 
hia animadvertlons on the discoverers. Fulcher de Chartres was chaplain 
to Baldwin L of Jerusalem, and seems impartial, though foeptical. 

* Raynaldl Annal. Eccles. ann. 1210, c. 60.— In this, St. Francis en- 
deavored nnsueeessfally to emulate the glorious achievement of 6L Boniface 
the Apoatle of Russia, who converted the King of Russia and his court by 
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wlilch the iinlxslicvcTS rendered to their self-sacrificing gnest 
mil}' perlmps be expinined by the reverence irith which they 
are accnstomed to regard madmen. 

A still more remarkable attempt at this kind of ordeal 
occurred at a much later i^eriod, when the whole system had 
long liocome obsolete, and though not carried into execution, 
it is worth}' of passing notice, as it may be said to haye 
produced results afTecting the destinies of civilization to 
our own day. Wlicn, at tlie close of the fifteenth century, 
Savonarola, the precursor of tlie lleformation, was com- 
mencing at Florence the career which Luther afterwards 
accompltshofl, and was graduall}' throwing off all reverence 
for the infamous Borgia, who then occupied the chair of St. 
Peter, ho challenged any of his adversaries to undergo with 
him the ordeal of fire, to test the truth of his propositions 
that the Church needed a thorough reformation, and that 
tlie excommunication pronounced against him by the Pope 
wa4 null and void. In 149t, the Franciscan Francesco di 
Puglia, an ardent opponent, accepted the challenge, but left 
Florence before the preliminaries were arranged. On his 
return, in the following year, the affair was again taken up ; 
but the principals readily found excuses to devolve the dan- 
gerous ofllce on enthusiastic followers. Giuliano Rondi- 
nelli, another Franciscan, agreed to replace his companion, 
declaring that he expected to be burned alive; while on the 
other side the ardor was so great that two hundred and 
thirty-eight Domhiicans and numberless laymen subscribed 
a request to be permitted to vindicate their cause by tri- 
umphantly undergoing the trial unhurt, in place of Do- 
menico da Peschia, who had been selected as Savonarola's 
champion. At length, after many preliminaries, the Signiory 
of Florence assigned the 7th of April, 1498, for the experi- 
ment. An immense platform was erected, on which a huge 
pile of wood was built, charged with gunpowder and other 

■MMit of A timUAr burgain and ordeftl — ai ImiI aeoordinf to Um oorrenl 
martyrologief (MnHjrol. Boman. 19 Jan ), oo ihe Mihoriij ofBi. Pator I>»- 
nlaa (Vit 6. BomaalU. o. S7). 



214 > TUB ORDBAL. 

combnatibles, and traversed by a narrow passage, ibroagb 
wbieb tbe cbampions were to walk. All Florence assembled 
to see tbe sbow ; bat, when everything was ready, quibbles 
arose about permitting the champions to carry crucifixes, 
and to have the sacrament with them, about the nature of 
their garments, and other like details, in disputing over 
which the day wore away, and at vespers the assemblage 
broke up without result. Each party, of course, accused 
the other of having raised the difficulties in order to escaiic 
the ordeal ; and the people, enraged at being cheated of the 
promised exhibition, and determined to have compensation 
for it, easily gave credit to the assertions of the Franciscans, 
who stimulated their ardor by affirming that Savonarola 
had endeavored to commit the sacrilege of burning the 
sacrament. In two days they thus succeeded in raising a 
tumult, during which Savonarola's convent of San Marco 
was attacked. Notwithstanding a gallant resistance by the 
friars, he was taken prisoner, and, after undergoing frightful 
tortures, was hanged and burned. Thus was repressed a 
movement which at one time promised to regenerate Italy, 
and to restore purity to a corrupted Church. The mind 
loses itself iu conjecturing what would have been the result 
if the career of Savonarola hod not thus been brought to 
an untimely end; though, while fully acknowledging his 
genius and fervor, we must admit that he was not of the 
stuff of which the leaders of mankind are fashioned.* 
It will bo observed that the ordeal of fire was principally 

' I hAT« prlDoipally followed a rery curious and oharftoterblle aooonnt of 
tbe *'8perimento del Fuooo," eoniaioed in a Life of Savonarola by tbe P. 
Paalfloo Durlamaeoblf given by Mansi in bii edition of tbe Mlaeellanoa of 
Balute, I. 630 iqq. BurlAmaeobl, ae a friend and ardent follower of the 
reformer, of oouree throws all tbe blame of defeating the ordeal on tiie 
quibbles raised bj tbe Franoisoans, while the Diary of Burcbard, master of 
oeremonies of the Papal Chapel to Borgia (Diarium Ouriss Romano), ann. 
1498), roundly ajserts the oontrary. Ouioolardinl (Lib. iii. cap. vi.) briefly 
atates the Ibots, without venturing an opinion, except that the result utterly 
destroyed the oredlt of Savonarola, and enabled his enemies to make short 
work with him. 



ORDBAL OV riBB. 216 

afTcctofl by ecclesiastics in church aflhirS) perhaps because 
it was of a nature to produce a powerAil impression on the 
s])cctators, while at the same time it could no doubt in many 
instances be so managed as to secure the desired results 
by tliosc who controlled the details. In like manner, it was 
occasionally employed on inanimate matter to decide points 
of faitii or polity. Thus, in the question which excited 
great commotions in Spain in lOft, as to the substitution of 
the llonmn for the Gothic or Mozarabic rite, afler a Judicial 
combat had been fought and determined in fayor of the 
national ritual, the partisans of the Roman offices continued 
to urge their cause, and the ordeal of fire was appealed to. 
A missal of each kind was committed to the flames, and, to 
the great joy of all patriotic Castilians, the Gothic offices 
were unconsumcd.* A somewhat similar instance occurred 
in Constantinople, as late as the close of the thirteenth 
century, when Andronicus II., on his accession, found 
the city torn into factions relative to the patriarchate, 
arising from the expulsion of Arsenius, a former patriarch. 
All attempts to soothe the dissensions proving vain, at 
length both parties agreed to write out their respective 
statements and arguments, and, committing both books to 
the flames, to abide by the result, each side hoping that its 
manuscript would be preserved by the special interposition 
of Heaven. The ceremony was conducted with imposing 
state, and, to the general surprise, both books were reduced 
to nslios. Singularly enough, all parties united in the 
scnRible conclusion that God had thereby commanded them 
to forget their diflbrences, and to live in peace.^ 
The genuineness of relics was often tested in this manner 

* Ptrn^raP, Hint. Oht, d'RpiMgne, irsd. d*mrm\\tj, III. S4S. Tho m- 
Uieniielty of thia miraole bM nomewhai exer«iaed oHhodoz writer*, sad 
MaMHon alalra (hml the earliewi aalhoritj for it la Roderfo, Arehbbhop of 
ToMa, wbn SniarUb«d la the middle of ihe Ihirteenlb oenCarj (Prooem. ad 
ViL Or^. VII. No. 10). If Uila be ao, it only abowa to bow laU % period 
tbe PUprrMilinn i>xlended. 

• Miceiib. Uregor. Lib. ▼!. 
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by exposing ilicm to the aciioii of fiie. Wben, in 1065, the 
pione ^gelwin, Biebop of Dmiiam, minciiloasly diaDovcied 
the relics of tlie holy martyr King Oewyn, he gave the hair 
to Judith, wife of Tosti, Eari of Northumberland, and she 
with all reverence placed it on a raging fire, whence it was 
withdrawn, not only uninjured, but marvellously incressed 
in lustre, to the great edification of all beholders.* Guibcrt 
de Nogent likewise relates that, when his native town be- 
came honored with the possession of an arm of St. Amoul, 
the inhabitants, at first doubting the genuineness of the 
precious relic, cast it into the fiames; when it vindicated 
its sanctity, not only by being fire-proof, but also by leaping 
briskly away from the coals, testimony which was held to 
be incontrovertible.* 

The cold-water ordeal (Judicium aqum frigidss) differed 
firom most of its congeners in requiring a miracle to convict 
the accused, as in the natural order of things he escaped. 
The preliminary solemnities, fasting, prayer, and religious 
rites, were similar to those already described; the reservoir 
of water, or pond, was then exorcised with formulas exhi- 
biting the same combination of faith and impiety, and the 
accused, bound with cords, was lowered into it with a rope, 
to prevent fraud if guilty, and to save him from drowning 
if innocent;* the length of rope allowed under water being 
an ell and a half, according to the Anglo-Saxon rule.* 

The basis of this ordeal was the superstitious belief that 
the pure clement would not receive into its bosom any one 
stained with the crime of a false oath, a belief which, as wo 

* If AUhtw of WMimlosUr, Ann. lOflS. 

* Quibcrt. Noviogtnt. d* ViU ran Lib. in. onp. isL 

* N« nni nliquem poult frnadem in Judioio Uow, aui li nqun lllnm velui 
innoziom rooiptrii, ne in nqua pcrioleUinr, ad Umpm vnlent ntrahi. — 
Ulnemnr. de Divort. Lollinr. InUrrog. Ti. li may r«adilj be lappoied tba( 
a ikilAil managemeni of ibe rope migbt tuilj produce ibo appearanoe of 
floating! when a oonTlotion wa« deoired by the priestly operators. 

* Bt si Jttdieinm aqno friglde sit, tuno immergatttr nna ulna et dimidin 
in Aine.^L. Jithelstani, i. oap. xxiU. 
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hftvo Bccn, WAS entertained in primeval India, and which 
bears considerable rcucmblance to the kindred superstition 
of old, that the earth wonld eject the corpse of a criminal, 
and not allow it to remain quietly interred. The ecclesi- 
astical doctrines on the subject are clearly enunciated by 
Ifincnmr: "lie wl»o seeks to conceal the truth by a lie will 
not sink in the waters over which the voice of the Lord 
hath thundered ; for the pure nature of water recognizes as 
impure, and rejects as incompatible, human nature which, 
released from falsehood by tl\e waters of baptism, becomes 
a^ln infected with untruth."* The baptism in the Jordan, 
the passage of the Ke<l Sea, and the crowning Judgment of 
the Deluge, were freely adduced in support of this theory, 
though these latter were in direct contradiction to it, and 
the most figurative language was boldly employed to give 
some show of probability to the results expected. Thus, in 
St. Dunstan's elaborate formula, the praj^er offered over the 
water metaphorically adjures the Supreme Being — "Let not 
the water receive the body of him who, released from the 
weight of goodness, is upborne by the wind of iniquity!'" 
As practised in modern India, however, the trial is rather 
one of endurance. The patient stands in water up to his 
middle, facing the East, lie dives under, while simulta- 
neously an arrow of reed without a head is shot from a bow, 
lOG fingers* breadth in length, and if he can remain under 
water until the arrow is picked up and brought back, he 
gains his cause.' 

' Q«l ▼•riUUn nendaeio eapU obUgert, in ftqnlt^iapcr qaM vox Do- 
mini Del mnJetUilt Intonnlt, non pol«ft mcrgi, qnin pan natnrn aqnn nnln- 
nim hnrnMnnm per aqnani baptiemailt nb omnl nendaoll flgnento parfaUn, 
liemm mendnelo lnfoet«Ri, non reeognoMit panmi, et Ideo enm non reelplt, 
••d r«*J{eli at ellennm. — De Dirori. Lothar. InUrrog. rl. 

* Nee pNllnntnr reetpere eorpas, qnnd nb onere bonlUiUs eTnennian, 
Tentns inlqailnlii nUernTli no Inane constltnii.— Ordo 8. Danstanl Doro- 
bern. (Bnlnse, II. 050.) 

* Ayeen Akbery, II. 407. Tbe afe of this ordeal wae eonOned to Ihe 
Valtjn or eatle of bafbandmen and uierebanU. 

19 



2ia THB OUDBAIi. 

Although the iiso of this foim of orilcAl prevailed wher- 
ever the judgment of God was appealed to, aud although it 
enjoyed a later existence than any of its kindrad practiccsi 
it was the last to make its appearance m Europe. Tlicro 
seems to bo good reason for attributing its introduction as 
a Ohristian mode of trial to Poi)e Eugenius II., who occu- 
pied the pontifical throne Arom 824 to 827, although some 
critics have denied to it this paternity, on what would seem 
to be insufficient grounds. Baluze gives a formula for cuu- 
ducting it which is thought to be of the ninth century, aud 
which expressly states that Eugenius invented it at the 
request of Louis-le-Ddbonnaire, as a means of repressing 
the prevalent vice of perjury ; and another manuscript to 
which Mabillon attributes the same date makes a similar 
assertion.* All this derives additional probability from 
the fact that the cold-water ordeal is not alluded to in any 
of the codes or laws anterior to the ninth century, while it 
is continually referred to in subsequent ones ; and another 
evidence of weight is afforded by St. Agobard, Archbisliop 
of Lyons, who, in his celebrated treatise against the judg- 
ment of Qod, written a few years before the accession of 
Eugenius, while enumerating and describing the various 
modes in use, says nothing about that of cold water.* The 

* Hoe Jodioiam aatem, p«tenU Domno Hladovioo Imptraiore, ooDiUinU 
beaittt Bogenlui, . . . . ne perjari super reUqaias lanotorum perdani suae 
animaa in malnm eonfenUeniei (Balnie, II. 640). — Hoe aatem Jadieinm 
ereavU omDlpotene Dooi, ei voram osi; oi per I>oiiinum Bugoiilum ApettuU- 
euin invoniom est (Mabillun, Analeota, pp. 101, 102, ap. Cangiaui.).— The 
same asserUon is made In several other rituals whioh are given at length 
by Haraiori (Antiq. Ital. Dissert. 88) ; and by Jaretns (Observat. ad I von. 
Bpist. 74). Some anoient M6S. also attribate it to Leo III., a quarter of a 
century earlier, stating that when in 700 the Romans revolted sgainst him, 
he fled to Oharlemsgne, and that, on the Emperor's bringing him baok to 
Rome, this form of ordeal was introdueod to try the authors of the disturb- 
anee. (Muralori, loc. cit.) 

* Non oportet . . . suspioari quod omnlpotens Deus oeeulta hominum in 
proDsenti vita per aquam ealidam ant ferrum revelari velitj quanto minus per 
erudelia certamina?— (Lib. adv. L. Qundobadi cap. ix.) And again, in the 
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only ar^mcnts alleged in fayor of an earlier date are t»r- 
tain passages in Gregory of Tours, dcseribing miracles in 
which saintly personages condemned to be drowned floated 
trntmphantly ashore — cases which have evidently notliing 
to do with the question, as they were interpositions of 
Providence to save, not to condemn, and were inflictions 
of punisluncnt, not legal investigations.* 

The new process had a hard struggle for existence. But 
a fow years nflcr its introduction, it was condemned by 
IiOuis-lo-DcnKuinntre at the Council of Worms, in 829; its 
use was strictly proliibitcd, and the ^'missi dominici" were 
instructed to see tliat the order was carried into effect, 
regulations which were repented by the Emi)eror Lothair, 
son of Louis.* Notwitlistanding this, it seemed to adapt 
Hw\t to {Mipnlar prejudices, and the interdiction was of 
little avail ; Ilincmar, indeed, dismissing it with the remark 
that the prohibition was not confirmed by the canons of 
authoritative councils.* The trial by cold water spread 
throughout Europe, and among all the Continental racQS 
it was placed on an equal footing with the other forms of 
ordeal. Among the Anglo-Saxons, indeed, its employment 
has l)cen called in question by some modem writers ; hut 
the Dooms of JCthclstan, and the formula of St. Dunstan 

Uh%f eoBtn Jndiolam Del, oap. I. : *' llilU mram d« Ub, q«l oongr^diator 
neevn lingiiUri o«rUiiilB«, at prob«l me ranm iibi mm, si OMid«rii ; Aoi 
ftU, Job* feimiii Tel sqoM ealefleri, qoM manibos Ulatot aUrMtem ; ft«i 
eomiiUiie erneM, uA qaM eUni ImmobUle perMrerem." 

' Gregor. ToroB. MirMol. Lib. i. o. 69, 70. The Bpltile given in OraiiAii 
(0. Ifenvea etu. S. q. 6) m wriiUn by 6i. Qregory to Qqmb BninhHdft, 
Mftreely needs a relbrenee, lis allaslons to the ordeal haTing long sinM.beon 
rMtored to their true author, Alexander II. (Bpist. ISS). 

* Ut ezamen aqns» frigids», qnss haetenas flebat, a missis nostrls omnlbvs 
modls Intordieatar, ot non nlUrins flat.— Capit. Wonnat. Ann. SS9, Tit. it. 
eap IS:^L. Longobard. Lib. ii. Tit It. 4 81. 

* Hm prflstoreandam quia legimns in eapitnlis Aagnstomm ftaisM Tetitnm 
frIgldsB aqas» Jadielom ; sod non in Ulis synodalibns qns» de eertis aoMpimnf 
^nodlff.— De DlTort. Lothar. Interrog. tI. 
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of Canterbury, already quoted, aufllciently mauifcst iU 
existence in England before the Conquest. 

The ordeals of both bot and cold water were stigmatized 
as plebeian from an early period, as the red-liot iron and tlio 
duel were patrician. Tbus Uincmar, in tbe niutb centurj', 
alludes to tbe former as applicable to persons of servile 
condition ;* a constitution of tbe Emperor St. Ilenry 11^ 
about A. D. 1000, in tbe Lombard law, bas a similar bear- 
ing ;' an Alsatian document in tbe eleventb,* and tbe laws 
of Scotland in tbe twelltb century, assume tbe same i)o- 
sition ;* and Glanville at tbe end of tbe twelflb century 
expressly asserts it.* Tbis, bowever, was an innovation ; 
for in tbe earliest codes tbere is no sucb distinction, a pro- 
vision in tbe Salique law even prescribing tbe ameuni, or 
bot-water ordeal, for tbe Antrustions, wbo constituted tbe 
most favored class in tbe state.' Nor even in later times 
was tbe rule by any means absolute. In tbe tentb century, 
Sancbe, Duke of Gascony, desirous of founding tbe monas- 
tery of Saint Sever, claimed some land wbicb was necessary 
for tbe purpose, and being resisted by tbe possessor, tbe 
title was decided by reference to tbe cold-water ordealJ 
In 1027, Guelf II., Count of Altorf, ancestor of tbe great 

* Ui fl praikti tni hominef quia non llbem eondtiionlt rant, ani emn 
ftqaa frigida, aat oam aqaa oaUda, ind« ad jodloiam Dei •zirent, qaid ind* 
Beoa oitenderel mihi saAoeret. — Opiuo. adT. HiDcmar. Iiandun. eap. zliil. 

* 8i qala . . . aoeufatoi negar* Tolaorii, aai ptr dnellttin ti Mber etl j li 
T«ro Mrfni, par Jadloinni ferventif aqa» defendai m. — L. Longobard. Lib. 
I. Til. iz. ^ S9. 

* Eiii . • . ipaa InnoMDtiiD ran ezpurgatioDem apptllaverit, liber vol 
pertonatua aerriena, al iofira pairiam aai, poai aepUm diernm induoiaa ouui 
toiidem aiUB oomparitaUa taailbua; plebojaa auiom ai ninoria taaUmoail 
ruaiioaa, aqaa> frigido aa expiirgai Judioio.— lieooaa. Coufani. Alaai. Anno 
1061, \ 0. (Qoldaai. Oonaiit. Imp. II. 48.) 

' Bagiam Hajastatam Lib. iy. aap. iii. \ 4. 

* In tali autam canaa tanatur aa pargara ia qui aaauaaiar par dol Jndioinni 
.... aeillcai par farram eallduin ai faarit homo libar, per aquam ai ftiarii 
maUeoa.— Da Legg. Anglln Lib. zir. eap. 1. 

* Tazl. Harold. Til. lzzti. 

* Masura ei Hatoulel, Fora de B4nrn, p. zzzl. 
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hofifies of Onelf in ItiUy and England, having taken pari 
in the rerolt of Conmd the Yotingcr and Ernest of Snabia, 
was forced by the Emperor Conrad the Saliqtte to prove his 
innocence in this manner.* This may have been, |)erhap«, 
intended rather as an hnmnintion than as a judicial proceed- 
ing, for Uuelf had iKM^n guiHy of great excesses in the con* 
duct of the rcliellion ; but about the same perio<l Othlonns 
relates an incident in which a man of noble birth accused 
of theft submitted himseif to tlie cold water onleal as a 
matter of course ;* and we find, nearly two centuries later, 
when all the vulgar ordeals wera falling into disuse, that the 
water ordeal was cstabltslied among the nobles of Southern 
Germany, as the mode of deciding doubtful claims on fiefii.* 

In 1083, during the deadly struggie between the Empire 
and the Papacy, as ])ersonified in Henry lY. and llildebrand, 
the imiierialists related with great dcligiit that some of the 
leading prelates of the Pai>al court submitted the cause of 
their chief to this ordeal. After a three days' fhst, and 
proper benediction of the water, they placed in it a boy to 
represent the Emperor, when to their horror he sank like a 
stone. On referring the result to llildebrand, he onlere<l 
a repetition of the experiment, which was attended with Uie 
same result. Then, throwing him In as a representative of 
the Pope, he o1)6tinately floated during two trials, in spite 
of all efforts to force him under the surface, and an oath 
was exacted from them to maintain inviolable secrecy as to 
the nnex])ected result.* 

Perhaps the most extensive instance of the application 
of this form of ordeal was that propose<l when the sacred 
vessels were stolen from the cathedral church of Laon, as 
related by a contemporary in a MS. of Laon quoted by 

* CMrad. Urtperg. nh LoUiar. Saxon. 

* QakUm llliulrit Tir.— OthloB. do llirM. qaod Bopor Moidii tio. (P^ 
Irol. T. 140, p. Ut.) 

" Jurte Food. Alamiiii. onp. Ivzrli. § S. 

' MS nrli. Mm. iniortod bj Perit In Hago. Florlniao. Lib. ti. 

10* 



222 TnS ORDBAL. 

Jurctns.* At A council convened on the subject, Master 
Anselm, the most learned doctor of the diocese, suggested 
that, in imitation of the plan adopted by Joshua at Jericho, 
A young child should be taken from each parish of the 
town and tried by immersion in consecrated water. From 
each house of the parish which should be found guilty, 
another child should be chosen to undergo the same pro- 
cess. When the house of the criminal should thus be dis- 
covered, all its inmates should be submitted to the ordeal, 
and the author of the sacrilege would thus be revealed. 
This plan would have been adopted hod not the frightened 
inhabitants rushed to the Bishop and insisted that the 
experiment should commence with those whose access to 
the church gave tlicm the best opi)ortunity to )Xir|)ctrate 
the theft. Six of these latter were accordingly selected, 
among whom was Anselm himself. While in prison await- 
ing his trial, he caused himself to be bound hand and foot 
and placed in a tub full of water, in which he sanlc satisfac- 
torily to the bottom, and assured himself that he should 
oscai)e. On the day of trial, in the prcscuce of an iuimensc 
crowd, in the cathedral which was chosen as the place of 
judgment, the first prisoner sank, the second floated, the 
tliird sank, the fourth floated, tlie fifth sank, and Anselm, 
who was the sixth, notwithstanding his previous experi- 
ment, obstinately floated, and was condemned with his ac- 
complices, in spite of his earnest protestations of innocence. 
Although the cold-water ordeal disappears from the 
statute-book in civil and in ordinary criminal actions at 
the same time that the other similar modes of purgation 
were abandoned, there is one class of cases in which it 
niaintiiined its hold upon the popular faith to a much later 
jxiriod. These were tlie accusations of sorcery and witch- 
craft which form so strange and prominent a feature of me- 
diaeval society, and its use for this purpose may apparently 

' ObMnrat. in Ivon. Carnot. Epist. 74. 



OBDEAt or GOLD WATSR. 823 

tic traced to ynrious cnnscs. For nnch crimes, drowning 
was the pnninhincnt inflicted by the cnRtoms of the Franks, 
ns soon as tliey had lo>«t the resiKJct for individnal liberty 
of action wliich excluded iiersonal punishments from their 
original code;* and in addition to the general belief that 

' Loclbfirias . . . Gerb«rgiun, more maitjicomm, in Ararl iB«rgl |irfl»- 
oepll.— Nithardl Hist Lib. i. Ann. 834. 

Tbe Saliqne law merely ln6ieUi llnet in easet of witcberftA, eren wben iho 
oflendor bud, Aceonlinn to a witlelj fprend taperBiilion of iho iimof , eaion 
iho Tietim bodily (L. Bmendal. eap. zxi. 4 3; e«p. IzTit. \ 3). Bo alio iho 
L. Riptmrior. (Tii. Izxxiii.). Chorlemngno allowed sniipeeiod penona io bo 
ioriarod for eonfeaiion, provided the proeeaa was noi oarrled to the poini of 
deaih, and after conriolion they were to be impriioned nntU amendmeni 
(Capli. II. Ann. 805, § xzt.). The legislation of other raoea was very Tarioua 
In this reppeet. The Ostrogoths Tisited all sneh praetiees with death (Cod. 
Theoderlei cap. ctiii.), relaxing somewhat on the laws of Constantine, who 
aonghi to extirpate Ibera with Are and tormenis (Const. 8, 6, 7, 0. De Male- 
flcis IX. 18). The Wisigoths more hamanely oontenied themselres with 
stripes, shaving the head, and exposure (L. Wisigoib. Lib. vi. Tit. ii. eap. 8). 
The Lombard law (Lib. ii. Tit. xxxvili. 4 2) ordered tbem to be sold as slares 
beyond tbe boondaries of the prorinee, and the earliest legislator, King 
Rotharis, denounced serere penalties against thooe who pat women to death 
nnder tbe absard belief that they eonld eat liTlng men—** QaoA Ohrlstianis 
mentibos nallatenas est oredendnm, nee posslbile est, nt homlnem mailer 
▼ivam intrinseens pomit eomedere'* (L. Longobard. Lib. i. Tit. si. 4 0). 
The Pagan Saxons entertained n similar saperstition, for whieh they were in 
the habit of horning witehes and soreerers, and even of eating them In tarn, 
as we learn from the elvllitlng and Christianising eapltnlary of Charlemagne : 
'* 81 qaif, a diabolo deeeptos , oredlderit, seeandnm morem paganoram, Tlram 
nliqaem ant femlnam sirigam esse ei homines eomeilere, et propter hoe Ipsam 
incenderit, rel earnem ejns ad eomedendam dederit, Tel Ipsam eomederit, 
capitis scnientia panieinr etc." (Capit. de Pariibas Saxoniss, Ann. 789, 
4 tI.). The Anglo-Saxons merely banished the witch who would not reform, 
with the penalty of death for disobedienoe (Laws of Bdward and Gothram, 
Tit. XI.; Bthelred, ti. 4 7; Cnat. Secniar. eap. it.) { unless the death of a 
Ticlim bad been compassed, wben the offender was exeeated (Athelstan, i. 
4 8), or delirered io tbe kindred to be pnnished at their pleasore (llenriel L 
Tit LZXI. 4 I). The primitiTO law of ScoUand, as given by Boetins, was 
more severe, condemning to the stake all engaged In such practices (Kenetht 
Leg. Civil, cap. 18— Spelman. Condi. I. 341) ; while In Ilangary, for ordi* 
nary witchcraft, on a flrst offence the criminal was only handed to the Bishop 
to bo reformed by faHing and the catechism ; a second offence was visited 
with braiHling on Iho forrhead, hf«ad, and hark, in the form of a cross with a 
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the pnro doment refbscd to receivo those who were tainted 
with crime, there was in this special class of coses a 
widely spread superstition that adepts in sorcery and 
ma^c lost their specific gravity. Pliny mentions a race of 
enchanters on tlie Euxino who wore lighter than water — 
"eosdem non posse mcrgi . • . no veste qiiidam degravatos;" 
and Stephanus Byzantinus describes the inhabitants of 
Thebe as magicians who could kill with their breatli, and 
floated when thrown into the sea.* This whimsical opinion 
was perpetuated to a comparatively late i)eriod, and gave 
rise to a species of ordeal known as the IritU by balance^ 
in which the suspected sorcerer was weighed to ascertain 
his guilt, enabling him, we may presume, to escape, except 
when tlie Judges, determined to procure a conviction, man- 

ohnrch kej: bni whoa lift was atUmptod in snoh praotioM, the loroarw wu 
dellTerad to the rafferar or hif frUndi to bo troAtcd at thoir diaorotion (Legg. 
B. Stopbaoi, 0. zzzl. zzzii). The progreai of onUghtonmont In Hungary 
waa rapid, for, by th« end of tbo eantury, wo And King Ooloman oontoniing 
hiniaoir with the briof remariL, " Do atrigia foro qu» non aunt, naila qnasstlo 
flat" (Deerot. Ooloman. o. 2a^Balthjani, Logg. Beoloa. Hung. T. I.p. 455). 

Tbo oaiiao of humanity gained but littlo wlion, all aneh aoooaations being 
Ineluded in tbo oonvenient general ebarge of horeay, for Ave hundred yoara 
laekloM >harpers and dopes were eommitted pitilosaly to the flames. Kiog 
James I. briefly dismiasos the qnestlon of their punishment with the appro- 
priate remark, ** Passim obtinuit ui orementur. Qoanquam in hao re sua 
ouique genti pcrmittenda est eonsuetudo." (Domonologiio Lib. iii. e. Yi.) 
Even in the enlightenment of the seventeenth century, who oan read without 
grim disgust and wonder the terrible faroe of the trial of Urbain Qrandier, 
hurrying, amid details iudioronsly revolting, its unfortunate vietiro through 
torture to the stake, to gratify the quenchless malioe of Oardinal Kiohe- 
lien ? Nor did the tragedy cease for yet a hundred years. In the middle 
of the eighteenth oentury, Muratori oould still write — ** Novimns etiam inno- 
eentes priosertim mulieres interdum in veneAoii suspiolonem adduetaa Aiisae 
in quibusdam Christlani orbis partibns, et ant igni datas, aut mortis perieu- 
lum viz evasisse : neque alia do oanssa reas vulgo oreditas qnam quod sub 
fosoe annornm illarum humeri Jam eurvarentur." — (Antiq. Ital. Dissert. 69.) 

Perhaps the superstition of the devouring of living men by witches may 
find its last lingering remnants in the vampirism of Eastern Europe. 

* Amoilhon, do I'Epreuve de TEau Froide. 
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Aged to cludo the ylgilonoe of tho inspcctora.* To the 
concnrroncc of thcBC notions we may attribute the fact 
that when the cold-water ordeal was abandoned, in tho 
thirteenth century, as a judicial practice in ordinary cases, 
it still maintained its place as a special mode of trying 
those unfortunate iiersons whom their own folly, or the 
malice and fears of their neighbors, jiointed out as witches 
and sorcerers.* No less than a hundred years afler the 
eflbrts of Innocent III. had virtually put an end to all the 
other forms of vulgar ordeals, we find Louis Ilutin ordering 
its employment in these cases." At length, however, it fell 
into desuetude, until the superstitious panic of witchcraft 
which took possession of the popular mind in the second 
half of the sixteenth century caused its revival.* The 

■ RieVInt (D«r«iit. Prob» Aq. Frigfd. f 41), writlnf In 1694, tptAkt of Ibit 
af A commoB pnietiM in mnny pUeof, and gmrely a«f orM u thai very larga 
and fat women had b«an fonnd to weigh only thirUen or flfloen poanda. 
KSnigawarter (op. cii. p. 186) itaUa thai aa lalo a« 1728, ai 8iegodln«ia 
llQngary, thirtoon perions lUfpeoted of ioroory wera, by order of oonri, 
rabjoeiod to the ordeal of oold water, and then to that of the balance. Ai 
Oadewater In Ilolland, aeeording to the aame anthority, the soalei naod on 
tbeae oeeaaloni are itill to be eeen. A modification of the trial by balance 
eoneittod in patting the aecopod Into one Male and a Biblo into the other. 
(Collin de Tlaney, a. r. JUblionumei$,) 

At the ilropleit, leait painfnl, and perhapi moit easily nanlpolated form 
of ordeal, thla was monopoHited in India by the Brahmini. As praoiised by 
them, the enltor waa weighed, and then, afler certain religloai ceremonies, 
he waa weighed again. If he had lost weight meanwhile, he waa pronennced 
Tiotorlons, bnt If his density remained stationary, be waa eondemned. 
(Ayeen Akbery, II. 4M.) 

* In earlier times, Tarioas other modes of proof were habitaally praetised. 
Among the Lombards, King Rotharis prescribed the Jndioial oombai (L. 
Ijongobard. Lib. i. Tit. zrl. \ 3). The Anglo-Saxons (^thelstan, cap. Ti.) 
direct the triple ordeal, which was either red-hot iron or boiling water. 

* Ille ttdrersas qnem maleHciom factom fteerlt vol prodilio, si aliam aeon- 
sarerity de qno allqaa saspicio sit cnrisB, acoasataa reclpiet Jadlcinm aqom 
frigidm.—Regest. Lndorici Untini (ap, Cangiom). 

* Scribontns, writing In 158S, speaks of it as a norelty "atpote qtts» in 
aliia Germants» partlbns tIz audita esset;** bat Neawald asrares as that it 
had been anlrersally employed for eighteen years prerioos^" aed in West* 
phalla forme ante annos ootodeelm est pnsiilm obsorvaU." 
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crimo was ono so clilllcult to provo jiulicially, and iho 
ordeal offered bo ready and bo Batisiactory a Bolutiou to 
the doubts of timid and conscientious judges, that its 
extensive use is not to be wondered at. The professed 
Diemonographers, Bodin, Binsfeld, Godelnuinn, and others, 
either openly rejected it, or omitted all reference to it, but 
still it did not want defenders. In 1583, a certain Scribo- 
nius, on a yisit to Lemgow, saw three unfortunates burnt 
as witches, and three other women, the same day, cximsed 
to the ordeal on the accusation of those executed. lie 
describes them as stripped naked, hands and feet bound 
together, right to left, and then cast upon the river, where 
they floated like logs of wood. Profoundly impressed with 
the miracle, in a letter to the magistrates of Lemgow, ho 
expresses his warm approbation of the proceeding and 
endeavors to explain its rationale, and to defend it against 
unbelievers. Sorcerers, from their intercourse with Satan, 
partake of his nature ; he resides within them, and their 
human attributes become altered to his; lie is an imponder- 
able spirit of air, and therefore they likewise become lighter 
than water. Two years later, Ilcrmauu Ncnwald published 
a tract in answer to this, gravely confuting the arguments 
advanced by Scribonius, who, in 1588, returned to the 
attack with a larger and more elaborate treatise in fluvor 
of the ordeal. In 1594, a more authoritative combatant 
entered the arena-^acob Rickius, a learned jurisconsult 
of Cologne, who, as judge in the court of Bonn, had ample 
opportunity of considering the question, and of putting 
his convictions into practice.* He describes vividly the 

* ThM* Tarlooa iraoU wer« ooUeoted togathar and reprinted in 1 680 at 
LaipilOy in 1 vol. 4to. It eontaiot lUoliiai'i ''Ooinpondloia oerti>qae modii 
aatriota defensio Probm Aquo) Frlgidn, qna) in examinatione malefloarum 
plerique Judioet hodie ntuntur;" ilia " Epiatola de Pargationa Sagarnm 
anpar Aqaam frigidam projeotarnm" of Scribonius; and Neowald's **Eze- 
getii Purgationlfl sivo Bzaminit Sagarum, Ao." Tbara are few more eurioui 
pioturea of the age to bo found bj the student joi the m^ateriea of human 
intelligenoe. 



OBDBAL or OOLD WATER. 227 

perplexities of the Jnclges hesitating between the enonnitj 
of the crime nnd the worthlessness of the evidence, and 
his elaborate discussions of all the argnments in its favor 
may lie condensed into this : that the offence is so difBoult 
of proof that there is no other certain evidence than the 
ordeal y that without it we should be destitute of absolute 
proof, which would be an acbnission of the superiority of 
the Devil over Ood, and that anything would l>e preferable 
to such a conclusion. He states that he never administered 
it when the evidence without it was sufllcient for conviction, 
nor when there was not enough other proof to justify the 
use of torture; and that in all cases it was employed as a 
prelude to torture — "prmparandum et mnniendum torturoa 
viam" — the latter lieing fitjquently powerless in conscquenco 
of diabolical influences. The sickening instances which ho 
tletnilH with much complacency as irrefragable pn>ofs of 
his |w)sitions sliow how frequent and how murderous were 
the coses of its employment, but would occupy too much 
space for recapitulation here ; while the learning displayed 
in his constant citations from the Scriptures, the Fathers, 
the Roman and the Canon Law, is in curious contrast with 
the superstitious cruelty of his acts and doctrines. 

In France, the central power had to he invoked to pnt 
on end to the atrocity of such proceedings. In 1588, an 
oppeol was token to the supreme tribunal from a sentence 
pronounced by a Chami)enois court, ordering a piisoner to 
nndergo the exiieriment, and the Porlement in December, 
ICOl, registered a formal decree against the practice; on 
onler which it found necessary to re])eat, August 10th, 1641.' 
Tlmt this lotter was not uncalled for, we may assume from 
the tcsthnony of the celebrated JerOme ISignon, who, writing 
neorly at the some time, soys thot, to his own knowledge, 
within o few years. Judges were in the habit of elucidating 

' Ktfnigtwartor, op. oii. ^ 170. 
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doubiftil cases in this manner.* In England, James I. grati- 
fied at once his conceit and his superstition by eulogixiug 
the ordeal as an infallible proof in such cases. His argu- 
ment was the old one, which pronounced that the pure 
element would not receive those who had renounced the 
privileges of their baptism,* and his authority no doubt 
gave encouragement to innumerable instances of cruelty 
and oppression. How slowly the belief was eradicated 
Arom the minds of even the educated and enlightened may 
be seen in a learned inaugural thesis presented by J. P. 
Lang, in 1661, for the Licentiate of Laws in the University 
of Basel, in which, discussing incidentally the question of 
the cold-water ordeal for witches, he concludes that perhaps 
it is better to abstain from it, though he cannot question 
its efficaciousness as a means of investigation.* Even in 
the middle of the eighteenth century, the learned and pious 
Muratori affirms his reverent belief in the miraculous con- 
victions recorded by the mediceval writers as wrought in this 
manner by tlie Judgment of Qod,* and he further informs us 
that it was common throughout Trausylvnnhi iu his time;* 
while in West Trussia, as late as 1)45, the Synod of Culm do- 
scribes it OS a popular abuse iu common use, and stringently 
forbids it for the future.* We have already alluded to the 

' *<Porro, nostrft memoria, paaoit abhino aDnU, tolebant JodioM noa 
nolefloii oeeuaatoi mergere, pro certo habentes inMrtuin orimen bao railuno 
pateflori.'* — Notio ail Legom Bnlioam. 

* Taoquam aqua taum in slnum eot doh admitUroi, qui ezcossa baptUmI 
aqna, m omni illint saorameoti benaflelo altro orbaruni. — DamonologiiiD Lib. 
III. oap. Ti. 

' Tuiittv orit ab eo absiloere, neqao refragator quod saspe per boo ientamon 
verilaa ozplorata fuit— Ditseri. loaug. do Torturii Tb. xviii. ^ xi. liaail. 
1001. 

* Quibui in ezemplli ▼idea, aoae Deum acooromodaaao inUrdum ad boni- 
nnm piam fldem et prccoa.— Antiq. Ilal. DIuert. 88. 

* Bi vera aunt etiam quoB ioterdum audivi, in Tranay Wania, perdnrai adbno 
ezperimenium aciuoD ad dignoacendaa aagna, aive iooantalriooa uialeOcaa, 
qnarum iogooa oopia ibi Irnditur eaao.— Ibid. 

* Qui ex levi auapioione, in tuli oriuino deluiaa, neo oonfoaaaa, Doo eon- 
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cinploymcnt of the wntcr ordeal by an Ilungnriaii tribunal 
nn late a8 the eighteenth century. Although, within the 
lost hundred years, it has disappeared from the authorized 
legal proccdui*es of Euroi)e, still the popular mind hos not 
as yet altogether overcome the superstitions and prejudices 
of so mnny nges, and occasionally in some benighted spot 
an outrage occurs to show us that mediieval ignorance and 
brutality still linger amid the triumphs of modem civiliza- 
tion. In 1815, Jlelgium was disgracotl by a trial of the kind 
|K»rfornicd on an unfortunate |)crson sus])ected of witch- 
craft; nnd in ]83(i, the populace of llela, near Dantzic, 
twice plunged into the sea an old woman reputed to be a 
sorceress, and as the miserable creature persisted in rising 
to the surface, she was pronounced guilty, and beaten to 
death.' 

Perhaps we may doss as a remnnnt of this superstition 
a custom described by a modern traveller as universal in 
Southern Russia. When a theft is committed in a house- 
hold, the servants are assembled, and a sorceress, or vorogeia^ 
is sent for. Dread of what is to follow generally extorts a 
confession from the guilty party without further proceed- 
ings, but if not, the vorogcia places on the table a vase of 
water and rolls up as man}* little balls of bread as there are 
8us|)ectcd persons present. Then, taking one of the balls, 
she addresses the nearest servant — " If you have committed 
the theft, this ball will sink to the bottom of the vase, as 
will your soul in Hell ; but if you are innocent, it will float 
on the water." The truth or falsehood of this assertion is 
never tested, for the criminal invariably confesses before 
his turn arrives to undergo the ordeal.* 

Tielai, ftd tortarsf, rapernalatioiieiii aqminiiii, ei bUa orattRdM TortUtlf 
media, Undeni m1 Ipmin morUm eondemnar* . . . son Terentar, •zempU 
proh dolor! plnHma lesianlur. — Sjnod. Cutmenv. ei Pomesan. ftnn. 1745, 
f. T. (llarUheim. Concil. Oemien. X. 510.) 

' KCnigiwsrIer, op. cU. p. 177. 

* IlarUveev, Ktadet lar la Runle. (Da Doj^, Droit Crimlnel det Peoptti 
llodemef, I. S50.) 
20 
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The ordeal of the cross (judicium cthcm, siare ad crucem) 
wms one of simple endnranoe. The plmintifT and defendant, 
after appropriate religions ceremonies and preparation, 
stood with uplifted arms before a cross, while divine service 
was performed, victory being adjudged to the one who was 
able longest to maintain his ixwition.* The earliest aUii- 
sion to it which I have observed occurs in a Capitular^' of 
Pepin4e-Bref, in 152, where it is prescribed in cases of 
application by a wife for dissolution of marriage.* Char-'* 
lemagne appears to liave regarded it with much favor ; for 
he not only ftequently refers to it in his edicts, but, when 
dividing his mighty empire, in 806, he directs that all terri- 
torial disputes which may arise in the future between his 
sons shall be settled in this manner.* An example occur- 
ring during his reign shows the details of the process. A 
controversy between the Bishop and citizens of Verona, 
relative to the building of certain walls, was referred to the 
decision of the cross. Two young ecclesiastics, selected as 
champions, stood before the sacred emblem ft-om the com- 
mencement of mass ; at the middle of the Passion, Aregaus, 
who represented the citizens, fell lifeless to the ground, 
while his antagonist, Pacificus, held out triumphantly to 
the end, and the Bishop gained his cause, as ecclesiastics 
were wont to do.* 

When a person desired to discredit the compurgators of 

* A formaU for jadgmenU obUlDed in ibii maDner hj order of ooart. In 
caiaa of dispated iitlo to land, ooours In tho Formalu) Bignonianie, No. xii. 

* Bi qua mulier aa reclnmaverii quod vir suns nunquam eum en nianatssei, 
ezennfe inde nd cruoem, et si verum fuerit, tepnrentnr, et illn facini quod 
Tttlt.— Gnpit. Pippini ann. 762, \ ZTii. 

' Si oauBsa Tel inWntio give eoniroTertin talis Inter partef propter ter- 
minoa ant confinia regnornm orta fuerit qniD hominum teetimonio deolarari 
Tel deflnirl non pOMit, tune Tolomus nt ad deolarationein rei dubiie, jndieio 
erucia, Dei Toluntoa et reruin Teritaa inqniratur. — Chart. Diviaion. cap. xIt. 
The allnaiona to it throughout the Capitulariea of thia monarch are very 
frequent; for inatance, Oepit. ann. 779, 4 x. ; Capit. it. ann. 803, \\ lii. tI. ; 
in U Longobard. Lib. ii. Tit. xxriii. i 3; Tit. It.J 25, eto. 

' Ugheia; lUlia Saera, T. V. p 010 (a/». BaluL^Not. tA Libb. CapU ). 
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nn Aflvcninry, ho had tho right to accuse them of perjury, 
and tho main question was then adjourned until this second- 
ary point was decided by this process.* In a similar spirit, 
witnesses too infirm to undergo the battle-trial, by which in 
the regular process of law tliey were bound to substantiate 
tlieir testimony, were allowed, by a Capitulary of 816, to 
select the ordeal of the cross, with the further priyilege, in 
cases of extreme debility, of substituting a relatiye or other 
champion, wliose robustness promised an easier task for 
the Divine interference.* 

A slight variation of this form of ordeal consisted in 
standing with the arms extended in the form of a cross, 
while certain portions of the service were recited. In this 
manner, St. Lioba, Abbess of Bischoffshcim, triumphantly 
vindicated the purity of her flock, and traced out the 
ofrt*ndcr, when the reputation of lier convent was imperilled 
by the discovery of a new-born child drowned in a neigh- 
boring pond.' 

The sensitive piety of Louis-le-D^bonnaire was shocked 
at this use of the cross, as tending to bring the Christian 
symbol into contempt, and in 816, soon after the death of 
Charlemagne, he prohibited its continuance, at the Council 
of Aix-la-Chai)elle ]* an order which was repeated by his son, 
the Emperor Lothair.' Baluze, however, considers, with 
apparent reason, that this command was respected only in 

' Si il1« homo cajai oaaia jamU faerit, dleertt volQerii qvod Hie q«l JttniTit 
p« pelenp perJarftiiMt, tUnt ad erveem. — Gaplt. Car. Mag. iBearii tBBi e. z. 
(tUrUhelm Coneil. GttitniiB. I. 486.) 

* Namqao ti debiltoret Ipfi iettat fViarini, tvne ad erneem czamlnoBiar. 
Nam 9i mnjoriii iDUiiii, ei non pomint ad ervMiu tiare, lone nittaoi avi t\Um 
aai |«r«nlf<t, ant qnnlewanqae homfnei pofplni, qat pro th hoo Undaot.^ 
Ca|iil. Lnd. Pll nan. 8IA, f I. (Keeardl L. Franeoran, pp. 183, 184.) 

' Rodolph. FaldttB*. VIUb 8. Llob« eap. zt. (Da CaBga, ■. t. Cntri» 
Jfttitrinm.) 

* SaBeltan mi at nnUat delnee pi qaanUbei examiaatloBon omeU fhe^ra 
prfMaaiat, b« qaia ClirlttI papflono glorlflcata est, enJoiUbf I UmoritaU «ob« 
I^Biplai haheiitar.—Coneil. Aqnirgran. cap. xrH. 

* L. Longobard. tib. it. Tli. It. f .12. 
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the lUicnish provinces and in Italy, from the fact that the 
manuscripts of the Capitularies belonging to those i-cgious 
omit the references to the ordeal of the cross, ivhich are 
retained in the copies used in the other territories of the 
Frankish empire.^ Louis himself would seem at IcugUi to 
have changed his opinion ; for, in the final division of his 
succession between his sons, he repeats the direction of 
Oharlemagne as regards the settlement of disputed bound- 
aries.* The procedure, however, appears to have soon lost 
its popularity, and indeed never to have obtamed the wide 
and deeply-seated hold on the veneration of the people 
enjoyed by the other forms of ordeal. We see little of it at 
later periods, except the trace it has left in the proverbial 
allusion to an experimentum crucia. 

The ordeal of consecrated bread or cheese (Judicium 
offa^ pania conjuratio^ the corsnud of the Anglo-Saxons) 
was administered by presenting to the accused a piece of 

' Not. ad Libb. Capit. Lib. i. cap. 103. Tbia doriTef additional proba- 
bility from tbe toxt cited iiumodintoly abovo, relative to tbe lubatitutlon of 
thl4 ordoal for tbe duel, whicb ii given by Rokhnrdt from an apparently 
contemporary roaiiuecript, and nvblub, as we bave seen, la attributed to 
Lonlt-le-Ddbonnaire in tbe very year of the Oounoil of Aix-la-CbapoUe. It 
ii not a limple Capitulary, but an addition to tbe Salique Law, which Invesli 
it with much greater Importance. Lindenbruok (Ood. Legam Antiq. p. 8S&) 
givei a different text, purporting likewife to be a supplement to tbe Law, 
made in 810, which prescribes the duel in doubtful cases between laymen, 
and orders the ordeal of the cross for ecclesiastical causes — "In Boelesi* 
ostiols antem negotiis.cruois judtuio rei voritas inquiratur*' — and allows tbe 
same privilege to the ** imbeoillibus aut InQrmIs qui pngnare son valent." 
Balnse's collection contains nothing of the kind as enacted in 810, but under 
date of 810 there is a much longer supplement to the Salique law. In whioh 
cap. X. presents tbe same genoral regulations, almost verbatim, except that 
in ecclesiastical affairs the testimony of witnesses only is alluded to, and the 
Judicium crwcit is altogether omitted. Tbe whole manlfesUy shows great 
confusion of legislation. 

* Chart. Divisionis ann. 837 cap. x. Tbe words used are Identical wilh 
those of Charlemagne, with the substitution of '* vexillocrucis" for "Jndieio 
crucis.*' The word vexillum Is frequently employed in tbe sense of figunm 
or letlimoninm in ^ignature<« to diplomas. 
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^rj of fearley) or of cheese, about an ounce in 

,' over which prayers and adjurations had been pro- 
ji* . . aced. After appropriate religious ceremonies, including 
the communion, the morsel was eaten, the eyent being de- 
termined bj the abUity of the accused to swallow it This 
dc|>cndcd of course on tlic imagination, and we can readily 
understand how, in those times of faith, the impressive 
observances whicli accompanied the ordeal would affect 
the criminal, who, conscious of guilt, stood up at the altar, 
took the sacrament, and pledged his salvation on the truth 
of his oath. The mode by which a conviction was expected 
may be grnthered from the forms of the exorcism employed, 
of which a number have been preserved. 

"O Lord Jesns Christ, . . . grant, we pra/ thee, b/ th/ hoi/ nane, 
tbiil he who is gailtj of this crime In tlionght or in deed, when this 
erentnre of sancUfled bread Is presented to him for the proving of the 
tratli, let his throat be narrowed, and In thj name let it be rejected 
rather than devoured. And let not the spirit of the DotII prevail in 
this to snbTert the Judgment bj false appearftoees. Bot he who Is 
gniltj of this crime, let him, chieflj bj virtne of the bodj and blood 
of oar Lord which he has receiTcd In commnnioii, when he takes the 
eonsecrftted bread or cheese tremble, and grow pale in trembling, and 
shake in all his limbs ; and let the innocent qnletlj and healthfollj, 
with all ease, chew and swallow this morsel of bread or cheese, 
crossed In thy holj name, that all ma/ know that thoa art the Just 
Judge,'* &c.* 

And even more whimsical in its devout impiety is the 
following : — 

^'O Qod Host nigh, who dwellest In Heaven, who through thj 
Trinitj and Uajeatj hast thj Just angels, send, O Lord, thj Angtil 
Oabriel to stick in the throat of those who have committed this theft, 
that the J maj neither chew nor swallow this bread and cheese created 
bj Thee. I Invoke the patriarchs, Abraham, Isaac, and Jacob, with 
twelve thousand Angels and Archangels. I invoke the four Bvan- 

' Half ea oune*, aeeording to a formela in a MS. ef tb« niatli eeatarj, 
priat«l bj Don 0«rb«rt (Patrolog. 138, 114S). 
* Bioreismas penis hordeacci vel CMel. BhIqm, H. A55. 

20* 
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gelista, Moltliew, Hark, Lake, and John. I into. 

vlio divided the aea. Tliat tliej maj bind to their tkroau tu^ 

of the men who have committed tliis tlieft, or consented tliert 

the/ taste this bread and cheese created bj Tiiee, maj tliej treiuble 

like a trembling tree, and have no rest, nor keep the bread and cheese 

in their months, tliat all ma/ know Thoa art the Lord and there is 

none other bat Thee I"* 

A striking illustration of the superstitions connected 
with this usage is found in the story related by most of 
the English chroniclers concerning the death of the pow- 
erful Qodwin, Duke of Kent, father of Khig Harold, and 
in his day the king-maker of England. As he was dining 
with his royal son-in-law, Edward the Confessor, some 
trivial circumstance caused the king to repeat an old accu- 
sation that his brother Alft*ed had met his death at God- 
win's hands. The old but fiery Duke, seizing a piece of 
bread, exclaimed : " May Qod cause this morsel to choke 
me if I am guilty in thought or in deed of this crime." 
Then the king took the bread and blessed it, and Godwin, 
putting it in his mouth, was suflbcated by it, and fell dead.* 
A poetical life of Edward the Confessor, written in tlio 
thiiieenth century, gives a graphic picture of the death of 
the Duke and the vengeful triumph of the King : — 

' Maratori, Antiq. Ital. Difsert. S8. 

* This aeooani, with animportsot variations, it given hj Roger of Wen- 
dover, son. 1064, Mattbow of Weatminstor, ana. 1064, tho Olironloles of 
Orojland, ann. 106S, Henry of Huntingdon, snn. 1063, and William of 
Ifalmosbnry, Lib. ii. eap. 1S| wblcb shows that tho legend was widely 
spread and generally believed, aliboagh the Anglo-Saxon Cbroniele, snn. 
1068, and Roger de Hoveden, ann. 1063, In mentioning Godwin's deatb, 
make no aUusion to its being eansed in tbis manner. A similar retieenee Is 
observable in an anonymous Life of Edward (Harleian M88. 686), p. 408 of 
ibo oolleotion in Rsr. Dritsnn. Soripi., and altbongb tbis is pcrbsps the best 
authority we have for the events of his reign, still the author's partiality for 
the family of Qodwin renders his evidenes in this rcspeot liable to suspioion. 

No great effort of soeptloism is requisite to suggest that Bdword, tired of 
the tutelage in which he was held, may have made way with Godwin by 
poison, and then circulated the story related by the annalists to a orodulous 
gensratioD. 
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^^"^ 

"^^Idiie • pftrole pert 
Par le morsel ki femi 8*ii1iert. 
Hon est li seDglant f«lan ; 
Mat ont foree U benaleim, 
Ke dona a mors verto. 
Par QiM la mort proT6e fa, 
'Atant* se eeerle II rols, 
* Treles hors oen chen piiBois.* "> 

Tills form of ordeal never obtained the extended infln« 
once wliiHi eharneierizcd Roine of the otlier modes, and it 
seems to have licen chiefly conflned to tlie |)opulntions allied 
to the Hnxon race. In England, Itefoits the Conquest, it was 
enjoined on the lower orders of the clergy,* and it may bo 
considere<1 as a iilclieian mode of trial, rarely rising into 
historical importance. Its vitalit}', however, is demon- 
strated by the fact that Lindenbrtick, writing in 1C13, 
states that it was then still in frequent use.* 

Almoin relates a story which, thongb in no sense judi- 
cial, presents ns with an instance of the same superstition. 
A certain renowned knight named Amustus unjustly oe- 
cupietl a pro|)erty l)elonging to the Benedictine Abbey of 
Fleur3% Dining there one day, and boasting of his con- 
tempt for the complaints of the holy monks, he took a pear 
and exclaime<l — ^* 1 call this pear to witness that before the 
3'ear is out I will give them ample cause for grumbling." 
Choking with the flrst morsel, he was carried speechless to 
IkmI, and mlHcrably |>erishcd unhouscllcd, a warning to 
cvil-iloers not to tempt too far the patience of St. Beneclict.^ 
Tliese stories are by no means uncommon, and arc interest- 
ing as a picture of the times, when they were reverently 
rrcoived, and formed a |)ortion of the annory by which the 
weak defended themselves against the strong. Somewhat 

' LItm of Rdward the Oonrefior, p. 119 (Rer. Britaan. Soript). 

* I>ooaM of BthttlrH, ix. f 13; Cimt BeelM. Tit. t. 

* Allani ezamiiiti mod am, notlro etiamnaoo fmoalOi smpo nolo modo 
•HUiom. — Cod. Lefpim Anti4|. p. 1418. 

* IH Mtrae. 8. Deii«dieil. Lib. i. e. t. 
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Bimilar is an occurrence related about the ^oar lODO, when 
Duke Henry of Limburg was involved \n a quarrel with 
Engilbert, Archbishop of Treves, and treated the excom- 
niunication and anathema inflicted upon him with contempt. 
Joking upon the subject with his followers one day at din- 
ner, he tossed a fragment of food to his dog, remarking 
that if the animal ate it, they need not feel apprehensive of 
the episcopal curse. The dog refused the tempting morsel, 
thougli he manifested his hunger by eagerly devouring food 
given him by another hand, and the Duke, by the advice of 
his counsellors, lost no time in reconciling himself with his 
ghostly adversary. This is the more remarkable, as Engil- 
bert himself was under excommunication by Gregory YIT., 
being a stanch imi)erialist, who had received his see from 
Henry lY. and his pallium from the antipope Ouiberto.* 

In India, this ordeal is performed with a kind of rice 
called aalhee^ prepared with various incantations. The 
person on trial eats it, with his face to the East, and then 
spits upon a Peepul leaf. '^If the saliva is mixed with 
blood, or the corners of his mouth swell, or he trembles, 
he is declai'ed to be a Imr.''* 

A simplification of the ordeal of consecrated bread was 
the trial by the Eucharist, which indeed may be regarded 
OS bearing a similar relation to all the forms of ordeal, as 
its administration was invariably a portion of the prepara- 
tory ceremony, with the aw Ail adjuration, ^'May this body 
and blood of our Lord Jesus Christ bo a judgment to 
thee this day I" The general use of the sacrament to lend 
autliority and solemnity to transactions, and tlic binding 
force it was thought to give to treaties, agreements, and 
the testimony of witnesses, miglit seem to i*eniOYe it in its 
simplicity Arom among the list gf ordeals proper, were it 

' Getta TrttTerorum, eoDiinnaU i. (Pfttrol. 164, 1206-6.) 
■ Ayeen Akbery, II. 408. 
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not Tor the flnpcrstition of tho age which believed that, 
when the conAccrntod wafer waa offered under appropriate 
invocations, the guilty conld not receive it, or that, if it 
were taken, immediate convulsions and speedy death, or 
some other miraculous manifestation, ensned. This is well 
illustrated by a form of exorcism preserved by Mansi: 
*^ We hund)ly pray thy Infinite Mi^esty that this priest, if 
guilty of the accusation, shall not be able to receive this 
venerated bwly of thy Son, cnicined for the salvation of 
all, and that what should be the remedy of all evil shall 
prove to him hurtful, full of grief and suffering, bearing 
with it all sorrow and bitterness.'" What might be ex- 
pected under such circumstances is elucidated by a case 
which occurred in the early part of the eleventh century, as 
rc|)orted by Ilodolphus Glaber, a contemporary, in which a 
monk, condemned to undergo the trial, boldly received the 
sacrament, when the Host, indignant at its lodgment in 
the body of so perjured a criminal, immediately slipped 
out at the navel, white and pure as before, to the immense 
consternation of the accused, who forthwith confessed his 
crime.* 

The antiquity of this mode of trial is shown in its em- 
ploymcnt by Cautinus, IHshop of Auvergne, towards the 
close of the sixth century. A certain Count Eulalius was 
popularly accused of parricide, whereupon he was suspended 
from communion. On his complaining of thus being pun- 
ished without a trial, the bishop administered the sacra- 
ment under the customary adjuration, and Eulalius, taking 

* Balat. •! Miiiiii MiMeU. It. 575. 

* Lib. ▼. mp. I. 8oin«wbiit timlliir If tbe vtorj of a ToliiBleOT mirMie 
▼oaehmfed Ia sn iiiichMU priest »l LindtifArntt, who bolng saddenlj ran- 
nonod to eelobrmto miin wltbont baring had time to parity hlntoir, when bo 
eamo U» partaho of Iho laoraiiioniol cap, »aw the wine change to an oiooodlng 
blacknow. Anor i«tme besiUtlon ho took it, and found it bitter to the lael 
degree. Ilnrrjing to hie biibop, he oonfeised his »in, anderwent peBanoe, 
and reformed bit life. (Roger of Wondorer, ann. 1051.) 
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it without lioraii was relieved from the imputation.* It 
was usually, however, a sacerdotal form of purgation, as is 
shown by the Anglo-Saxon laws,* and by the canons of the 
Councils of Tribur and Worms directing its employment, 
in all cases of ecclesiastics charged with crimes, to relieve 
them from the necessity of taking oaths.* Thus, in 941, 
Frederic, Archbishop of Mainz, publicly submitted to an 
ordeal of this kind, to clear himself of the suspicion of 
having taken part in an unsuccessfid rebellion of Henry, 
Duke of Bavaria, against his brother, Otho the Great* 
After the death of Ilenry, slander assailed the fame of his 
widow, Juthita, on account of an alleged intimacy between 
her and Abraham, Bishop of Frisingen. When she, too, 
died, the bishop performed her funeral rites, and, pausing 
in the mass, he addressed the congregation: ^^If she was 
guilty of that whereof she was accused, may the Omnipo- 
tent Father cause the body and blood of the Son to be my 
condemnation to Just perdition, and i)erpctual salvation to 
her soul I" — allcr which ho took the sacrament unharmed, 
and the people acknowledged tlie falsity of their belief.' 
So in 1050, Subico, Bishop of Si^oycr, cleared himself of a 
similar accusation at the Oouncil of Mainz, in the same 
manner.* 

Perhaps the most striking instance recorded of its admi- 
nistration was, however, in a secular matter, when in 869 
it closed the unhappy controversy between King Lothair 

' Oreg. Taron. HUt. Lib. x. oap. 8. 

* Doom* of Etholred, x. | 20 ; Gnut. Bcolet. Tit. y. 

' Can. Btatuit qooqtio. Oaufl ii. qu8S8t. y. — Ooneil. Voramt ftnn. 868, 
ean. 15. 

* Reginonii ContlonAt. Ann. 041. 

* Ditlimari CliroD. Lib. ii. 

* Hint. Arcbiep. Breinena. ann. lOSl. (Lindenbrog. Soript. SopUntHon. 
p. 00.) Lambttri. Sobofnab. ann. 1050. Anotbar aeoonni ofiba iraniaotion, 
boweTor, ttaUi tbat tbe bisbop*! Jaw beoaine paraljiad in tba aei, ** UrriAoo 
■aeramanto Dominioi oorporlv,** and renainad in ibai oonditiun aniil bit 
daatb (Hartibeim Oonoil. Qaroian. III. 112). 
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and his wives, to whicii rcfcrenco hns been already made. 
To reconcile liimsclf to tlie Cliurcli, LoUiair took a solemn 
oath before Adrian II. that he had obeyed the ecclesiastical 
mandates in maintaining a complete separation from his 
pseudo-wife Waldrada, after whicli the pontiff admitted him 
to commnnion, under an a(\|umtion that it should prove 
the test of his truthfulness. Lothair did not shrink from 
the ordcnl, nor did his nobles, to whom it was given on 
tlicir dcclnring that tliey had not aliettcd the designs of 
the concubine; but, leaving Rome immediately afterwards, 
the ro3'al cortege was stopixsd at Piacenza by a sudden epi- 
demic which broke out among the courtiers, and there 
Lothair died, August 8th, witli nearly all of his followers — 
an awAil example iicld out by the worthy chroniclers as a 
warning to future gonoratiouR, *^ for he who eats and drinks 
it unworthily eats and drinks his own condemnation."* 

In this degradation of the Host to the level of daily life, 
there was a profanity which could hardly fail to disgust a 
reverential mind, and we are therefore not surprised to find 
King Robert the Pious, in the early part of the eleventh 
century, raising his voice against its judicial use, and 
threatening to degrade the Archbishop of Sens for employ- 
ing it in this manner, especially as his biographer informs 
us that the custom was daily growing in favor.* Robert's 
exam])le was soon afterwards imitated by Alexander II. 
who occupied the pontifical chair from lOCl to 1078.' The 
next poi)0, however, the impetuous Ilildebrand, made use 
of it on a memorable occasion, and in a manner productive 
of lasting results. When, in 1077, the unhappy Emperor 
Henry IV. had endured the depths of humiliation before 

' R^gino, •nn. 869 ; Anna!. Dortiniftiii. " Boi lei a man •xamlne him- 
Mir, bmI to lot htm eni of that brmd and drink of that eap, for lia ilial eaUtli 
and drlnketii anworihUy, eaUlh and drinkelh daniDaUoa lo hlmtalf, not dto- 
Mrnlng Ike Ijord*s bodjr.**— 1 Corinth. b1. 2S, S9. 

* IlelKaldi BpUomo Vlire Roberti lUgia. 

' Daalof , M^molra anr lea Kpranvei. 
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ike arrogant pontifTs castle gate at Gaiiosa, aud hail at 
length purchased peace by submitting to all the exactions 
demanded of him, the excommunication under which he 
had lain was removed in the chapeL Then Gregory, refer- 
ring to the crimes imputed to himself by the emperor's 
partisans, said that he could easily refute them by abundant 
witnesses ; ^* but lest I should seem to rely rather on human 
than divine testimony, and that I may remove from the 
minds of all, by immediate satisfaction, every scruple, 
behold this body of our Lord which I am about to take. 
Let it be to me this day a test of my innocence, and 
may the Omnipotent God this day by his Judgment 
absolve me of the accusations if I am innocent, or let 
me perish by sudden death, if guilty I" Swallowing the 
wafer, ho turned to the emperor, and demanded of him 
the same recitation of the charges urged against him by the 
German princes. Appalled by this uuex|)octcd trial, Ilcury 
in an agony of fear evaded it, and, trembling, consulted 
hurriedly with his councillors how to esea|)e the awful test. 
Finally ho declined on the ground of the absence of both 
his friends and his enemies, without whose presence the 
result would establish nothing; and thus, to avoid the 
present danger of his imagination, he promised to submit 
to a trial by the Imperial Diet. By this he lost the results 
so dearly bought by his sacrifices and humiliations, and 
perpetuated the civil strife, to put an end to which he had 
labored and endured so much.* 

' lAinbart. Sohaffnab. •&!!. 1077. In •ttimating the minglttd powar of 
Imasination and oonsoUne* whioh rendered the proposal Inanpporiable to the 
emperor, we most allow for the inflaeneo whieh a man like Ilildebrmnd with 
voioe and eye oan exert over theae whom he wlahef to ImpreM. At an ear- 
lier f tage of hii career, in 1066, he improTieed a Terj effeetiTe apeelei of 
ordeal, when presiding as papal legate at the Coaneil of Lyons, assembled 
for the repression of simony. A guilty bishop had bribed the opposing wit- 
nesses, and no testimony was obtainable for his eonviotion. Ilildebrand 
addressed him : " The episeopal graee Is a gift of the Holy Ghoet. If, there- 
fore, you are innocent, repeat, ' Qlory to the Father, and to the Son, and to 
the Uoly Qhost !' ** The bishop boldly oommenced, •« Qlory to the Father, 
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Even ihns, liowover, he was more fortunate than Imbrico, 
Binhop of Atigshtirg, who, in the same year, after swearing 
fealty to Roclolph of Suabia, abandoned him and Joined tlio 
emperor. Soon after, while saying mass before Henry, to 
prove the foree of his loyal convictions, he declared that 
tlie sacrament ho was about to take should attest the riglit- 
cousness of liis master's cause; and the anti-imperialist 
cliron icier duly records that sudden disease overtoolc him, 
to lie followed by «i>ecdy death.* In the case of William, 
JUshop of Utrecht, as related by Hugh of Flavigny, the 
Eucharist was less an ordeal than a punishment. He dared, 
at the Assembly of Utrecht, in 1076, to excommunicato 
Gregory, at the command of Henry lY. ; but when, at the 
conclusion of the impious ceremony, he audaciously took 
the Host, it turned to fire within him, and, shrieking ^^ I 
burn I 1 burn P' he fell down and miserably died.* 

and to tlie Sov, and lb—*' here his voiee biled him, he was nnable lo Snlsh 
the MQiener; and, eonfesiing the tin, he was depoMd. This aneedote rests 
on good anthoritj. Peter Daninnl states that he had It from Ilildebrand 
himself (0]Nise. xix. eap. vl.)i Aod Calizns II. was in the habit of relating 
it (Penii Bemried. Yit Greg. YII. No. II). 

' Deraald. Constant. Chron. ann. 1077. 

* Ifngon. Flavinlae. Chron. Lib. ii. ann. ]079.~Among the manifestations 
of belief in the niroenlons powers of the Host nay be mentioned the prae- 
tiee of throwing on a eonSagrotion the eloth need to eover the saored enp, 
In the eipectatioiRhat It would eztiognish the flames. This saperstltlon 
was pnflkiently Important to attract the reprehension and prohlblUon of the 
Cennril of Selingensladt In 1021. "Conqnentnm est ... do qnibnsdam 
stnltlr^lmis prevbyterls at qnando Ineendlnm rldeant, eorporalo domlnloo 
oorpore eonsecratvm, ad czUngnendnm Inoendinm tememrla prKsomptlone 
In Ignem projlclant. Ideoque deoretnm est sob anathematis Interdlotlono, 
no nllerlns flat.*'— (Conell. Bellngens. eep. ▼! .) A less harmless belief In the 
vlrlnes of the body of oar Lord was shown daring the terrible perseontlon 
which reprrf*ed the rcllgloas movement of Germany In the seeond qaartor of 
Ibe Ihlrteenlh eenlnry. It Is grarely related that among the thonsands of 
anfortnnale heretics who expiated thrlr perTereeness at the slake, one poor 
wrelrh woald not born, and obttinal4»ly reninted the efforts of his torlnrers, 
nnlil Pome one bronght to Uie pile a holy wafer, when the nnbelloTer was 
promptly rednoed le a eindcr. (Alberlc. Trlom Fontiam Chron. ann. 1233.) 

21 
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The ordcul of tho lot left tlio cleciBiou to pure dialioe, 
in the hojio that Heaven would interpose to save tho 
innoeent and punish the guilty. We may assume tiiat 
this was extensively practised in Pagan times, but 
that, on the hitroiluction of Christianity, it gradually 
became obsolete, as the various modes of apiMsaling to the 
Deity, whidi ai*e described above, acquired inii)ortanco 
and threw the less impressive reference to the lot into 
insignificance. The only allusions to it occur in the ear- 
lier laws, and no trace of it is to be met with in tho 
subsequent legislation of any race. Mention of it is made 
in the Ripuarian code,' and in some of the earlier Merovin- 
gian documents its use is prescribed in the same brief 
manner.* Indeed, as late as the middle of the eigiith 
century, Ecgberht, Archbishop of York, quotes from the 
canons of the Council of Ireland (probably that of A. D. 45G) 
a direction for its employment in cases of sacrilegious theft, 
as a means of determining the punishmetft to be inflicted.' 
On the other hand, shortly after, the Council of Calehuth, 
in England, condemned the practice between litigants oh a 
remnant of paganism.* 

No explanation is given of the details of the process by 
which this appeal to fortune was made, and I know of no 
contemporary applications by which its formula can be in ves- 

' Ad ignem Mn ad tortem fe ezoatore student. — Tit. xxxt. \ 6. 

" Pact. Childeberii «t Cblotarii, ann. 603, \ 5. "'Et li dubietas est, ad 
•ort«m ponatnr." Also i 8 : "Si litns d« qao inealpatnr ad sortam ambu- 
lavarit." As in 4 ^ of tha same document the eettntm or bat-water ordeal is 
provided for freemen, it is possible tbat tbe lot was reserved for slaves. 
This, however, is not observed in tbe Deoret. Chlotarii, ann. 696, ( 0, where 
the expression, **6i de suspioione ineulpntur, ad sortem veniat,*' is general 
in its application, without reservation as to station. 

* Bi quis furaius fuerit pecuniam ab aeolesia, mittatur sorv, nt ant ill ins 
manns absoindatur, aut in carcerem miUatur, din Jejunans ac gomens. — 
Bcgberti Kxcerpt. cap. Ixzxiv. (Thorpe, II. 108). 

* Audivimns etiam quod dum inter vos litigium versatur, sortes more gen- 
tiiium mittatia, quod omnino sacrUegium istis temporibus rcpatatnr — Cvno. 
Oalchnth. can. 10 (Bpelman, ConoU. Brit I. 300). 
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ti<2:atGd ; bnt in the priraitivo Frisian laws there is described 
n singular ordeal of chance, which may reasonably be as- 
sumed to bear some relation to it. When a man was killed 
in a cimnoe-medloy and the murderer remained unknown, 
the friends had a right to accuse seven of the participants 
in the brawl. Each of these defendants had then to take 
the oath of denial with twelve coi^urators, after which they 
were admitted to tlie ordeal. Two pieces of twig, precisely 
similar, were taken, one of which was marked with a cross; 
ihoy were then wrnp]ied up separately in white wool and 
laid on the altar ; prayers were recited, invoking God to 
reveal the innocence or guilt of the party, and the priest, 
or a sinless 3'outh, took up one of the bundles. If it con- 
tainofl the marked fragment, the defendants were absolved ; 
if the unmarked one, the guilty man was among them. 
Knrli one then took a similar piece of stick and made a 
private mark upon it; these were rolled up as before, 
]>1aoe<l on the attar, taken up one by one, and unwrapped, 
each mnn claiming his own. The one whose piece was left 
to the last was pronoiniced guilty, and was obliged to pay 
the wehr-gihl of the murder.* The various modes of eccle- 
siastical divination, so frequently used in the Middle Ages 
to obtain an insight into the future, sometimes assumed 
the shape of an appeal to Heaven to decide questions of 
the present or of the past.* Thus when three bishops, 
of Poitiers, Arras, and Autun, each claimed the holy 

' Ifc FrMon. TU. xit. H 1, 1. Thli may not Improbably b« dorlrod from 
tho modo of diTlnfttloB praoUttd Among tho saolont Qormaiif, m doteribod 
by Toeitaf, Do Morlbvi Oormaii. oop. z. 

* Wb^B nmd for porpOMf of dlTlnlng Into ibo fataro, thofo praeiieof woro 
forbidden. Tbu m oarly m 46S tho Connell of Vaanof dononnood thooo 
wbo '*iinb nomino Selm rollglonli quM innolorvra forioi Tooant dlTlnAiionia 
fotontiftm prolUnlar, Mt qoAramenrnqao foripiarftram Inipootlono fttt«r» 
promliUnt/* nnd oil oeelMlastloa prtry to raeh proeeedlngi woro to bo ox- 
prHod from tbo obareh. (Conoll. Vonot. oan. ztI.) This oanon !■ topoalod 
la tho Oonnoll of Agdo In bM, wboro tbo praoiico la denovnood m ono *' qnod 
moilma idem ealholle» roliglonis Infeeiai.*' (Cono. Agnibont. oan. xlll.) 
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relics of St. Lignaire, and hnnuin means were unavailtug 
to reconcile their pretensions, the decision of the Supreme 
Power was resorted to, by placing under the altar-cloth 
three slips with their respective names inscribed, and after 
a becoming amount of prayer, on withdrawing one of them, 
the See of Poitiers was enriched with the precious remains 
by Divine iavor.^ 

Somewhat similar in character was an appeal to heaven 
made by tlie pious monks of Abingdon, about the middle 
of the tenth century, to determine tlieir right to the mea- 
dows of Beri against the claims of some inhabitants of 
Oxfordshire. For three days, with fiisting and prayer, they 
implored the Divine omnipotence to make manifest their 
right; and then, by mutual assent, they floated on the 
Thames a round buckler, bearing a handful of wheat, in 
which was stuck a lighted taper. The sturdy Oxonians 
gaped at the spectacle from the distant bank, while a 
deputation of the more prudent monks followed close upon 
the floating beacon. Down the river it sailed, veering 
Arom bank to bank, and pointing out, as with a finger, the 
various possessions of the Abbey, till at last, on reaching 
the disputed lands, it miraculously left the curi*cnt of the 
stream, and forced itself into a narrow and shallow channel, 
which in high water made an arm of the river around the 
meadows in question. At this unanswerable declBion, the 

* Baldrio. Lib. i. Chroo. Camermo. eap. SI. (Du Caogo, i. t. Sort,) — In 
ihii the bbbopi irw guilty of no cootrftvoniion of ocoloiiMtioal rnlos. That 
f nob irUI« woro allowed by ftbo canon law, wben properly oond noted for ap- . 
propriate purpoeef, it tbown by Oratlan. Deoret Cam. S6, q. 2, ean. 3, 4. 
Tbe moti extraordinary application, however. Is that by whioh, under the 
Spanish Wislgothf , episcopal elections were sometimes decided. The seoond 
Connoll of Baroelona, in 699, directs that two or three candidates shall be 
chosen by the clergy and people, and from among these the metropolitan 
and snifragan bishops shall select by lot, *' qnem sors, pneunte eplsoopornm 
Jejnnio, Christo domino terminante, monstraTcrit, benediotio oonsecrationis 
acpnmulet." — (Ooncll. Baroinon. II. oan. 4.) This is evidently suggested 
by tbe election of Matthias (Acts, I. 26). 
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people with one nceord shonted "Jus Abbendonioe, Jus 
Abl)eiuloniie I" and so powerful was the impression pro- 
duced, timt the wortliy chronicler assures us that thence- 
fortli neither king, nor duke, nor prince dared to lay claim 
to tlic lands of Beri; showing conclusivelj the wisdom of 
the abbot wlio preferred thus to rely upon his right rather 
than on mouldy charters or dilatory pleadings.* 

As administered in India, the ordeal of chance consists 
in writing the words flhcrcm and adlwrem on plates of 
silver and lead resix^ctively, or on pieces of white and black 
linen, which are placed in a vessel that has never held 
water. The party on trial draws out one of the pieces, 
and if it proves to be " dherem^^ he gains his cause.* 

The su]ierstition that, at the approach of a murderer, 
the 1>ody of his victim would bleed, or give some other 
manifestation of recognition, is one of ancient origin, and 
in some countries it has been made a means of investiga- 
tion and detection. Shaksi)eare introtlnces it in King 
Richard III., where Oloster interrupts the fVmeral of Henry 
y I., and Lady Anne exclaims : 

** gentlemen, see, nee t dead Henrj*s wonndi 
Open their eongealed montlis, and bleed afresh." 

The story is well known which relates that, when Richani 
€a*ur-<le-Lion hastened to the funeral of his father, Henry 
It., and met the procession at Foutevraud, the blood poured 
from the nostrils of the dead king, whose cm\ ho had has- 
tened by his disolK»dionre and rel)clllon." The Iwlief in 
this, OS also in the ordeal of lire, is well illustrated in the 
ballad of "Earl Richard," given by Scott in the "Min- 
strelsy of the Scottish Border." 

* nirt. MettMl. d« Abingdon Lib. i. (lUr. Brit M«d. JBtI Seripi. Vol. L 
p. S9). 

* AjMn Akhwj, II. 49S. Thif ordoal li aUowtd for all the font eartee, 
Brabmlnp, Kebatrjaa, VaUya^, iind SoAdrap. 

* llAg*r do llovedon, ann. 1 189 ; Ilogor of Woadorer. 
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" < Put na Uie wita on me,' the said ; 
' It waa my may Catherine.' 
Tlieu ihbj bae cut baitli feru aud tborn, 
To burn tbat maideu in. 

" It wadna take upon ber oheik, 
Nor yet upon ber obin ; 
Nor yet upon her yellow hair, 
To oleanse that deadly Bin. 

'* Tlie maiden touched tbat clay-oauld corpse, 
A drap it never bled ; 
The ladye laid lier hand on him, 
And soon the ground was red." 

King James I. patronized this among the other super- 
stitions to which he gave tlie authority of liis regal appro^ 
bation ;■ and in the notes to the above ballad, Scott quotes 
some curious instances of the Judicial use of the belief, 
even as late as the seventeenth century. In 1 Gil, suspicion 
arising as to the mode by which a person had met his 
death, the body was exhumed, and the neighborhood sum- 
moned, to touch it, according to custom. The murderer, 
whose rank and position placed him above suspicion, 
kept away ; but his little daughter, attracted by curiosity, 
happened to approach the corpse, when it commenced 
bleeding, and the crime was proved. In another case, 
which occurred in 168*7, the indictment sets forth that blood 
rushed from the mouth and nostrils of the deceased, who 
had been found drowned, on being accidentally touched 
by his son ; and the latter was convicted and executed, 
although there was little other evidence against him except 
a generally bad character. The extent to which the super- 
stition was carried is shown by a story of a young man, 
who quarrelled with a companion, stabbed him, and threw 
the body into a river. Fifty years passed away, when a 
bone chancing to be fished up, the murderer, then an old 

' Nam at in bomioidio oecalto Mnguli • eadarere, tangonte bomicida, 
erumpit, quaai oielittii puaoeni ultionom. — ^D^monologiiB Lib. in. o. vi. 
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nuAiiy happened to touch it, and it streamed with blood. 
Inqitirhig wlicre it had been found, he recognized the relic 
of his crhnc, confessed it, and was duly condemned. Wo 
may trace a more poetic form of this superstition in the 
touching legend of the welcome which the bones of Abe- 
lard gave to Ileloise, when, twenty years after his death, 
she was consigned to the same tomb. 

Although there is no allusion to this custom in any of 
the primitive Leges Barbarorum, nor even in the German 
municipal code of the thirteenth century, yet it was Judi- 
cially employed there until the sixteenth century, under 
the name of ^^ Bahr-recht" Thus in 1324, Reinward, a 
Canon of Minden, was murdered 1>3' a drunken soldier, 
and tlie crime was brouglit home to the peri)etrator by a 
trial of this kind;* and about the year 1600, Bishop Bins- 
fcld sficaks of its occurrence as an indubitable fact* In 
1502, however, tlie learned Jurisconsult Zaiiger, after citing 
numerous authorities on both sides, concludes that it is 
not evidence sufllcicnt even to Justify the application of 
torture.' A variation of it, known as " Scheingchen," was 
practised in the Netherlands and the North, in which the 
hand of the corpse was cut off, and touclied by all sus- 
IMHttcd persons, witli protestations of innocence, and when 
the guilty one came, it was expected to bleed.* 

The vitality of superstition is well illustrated by the 
hold which this belief still maintains over the credulous 
minds of (he uneducated. Even in 1800, tlie Pliiladelphia 
Journals mention a cose in which the relatives of a do- 
cease<l |iorson, suspecting foul play, vainly importuned the 
coroner, some weeks after the interment, to have the body 

' ftwarlU ChroB. OUbergoni. 4 iItU. (PanUlnl Aniiq. OtrmMi. 870- 

* Trad. <!• ConrMf. Malelle«r. Dab. it. Coneloi. 8, Prtlad. II {ifp, 
RlrkU 4 A3)* 
' KanKeri Tmet cl« QafMlionlbas cap. 11. No. I GO. 
' KclnigiWftrUr, op. tit. p. 183. 
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exhumed, in order that it might bo touched by a ixsrson 
whom they regarded as concerned in his death.' 

/" We may even include among ordeals the onlinary pur- 
^ ^ gatorial oath, when administered uiK>n relics of ])cculttur 
< sanctity, to which the superstition of the age attributed 
/ the power of punishing the perjurer. Thus the monks of 
^ Abingdon boasted a black cross made from the nails of the 
crucifixion, and said to have been given them by the Em- 
peror Oonstantine, a false oath on which was sure to cost 
the malefactor his life ; and the worthy chronicler assures 
us that the instances in which its miraculous power had 
been triumphantly exhibited were too innumerable to spe- 
cify.' In the Middle Ages, these dangerous relics were 
common, and however we may smile at the simplicity of 
the faith reposed in them, we may rest assured that on 
many occasions they were the means of eliciting confessions, 
which could have been obtained by no devices of legal sub- 
tlety according to modern procedures. 

Though not legally an ordeal, I may refer to a practice 
cognate in its origin as an ap|)cal to IToaven to regulate the 
amount of punishment requisite for the expiation of a crime. 
One or more bands of iron were not infrequently fastened 
round the neck or arm of a murderer, who was banished 
until by pilgrimage and prayer his reconciliation and par- 
don should be manifested by the miraculous loosening of 
the fetter, showing that soul and body weix) each released 
from their bonds.' A case is related of a Pole thus wandcr- 

' PhiU. Dalletin. April 10, 1880. 

* Sanota eolm ai1«o uI, ut nnllui, JurMnento raper earn pr»8iito, Impiin* . 
•i line perieulo Tita warn ponii aiBrmar* meodaoiam. — Hlat Monast Abiog. 
Lib. I. 0. xil. (Ror. Brii. Seripi.) 

* Frairioidas aat«m el parrioidaa •!▼« saeerdoiaiii loUrfooiorai .... per 
manum eft Tentrem ferratoe de regoo ejioiaft nt ioiftar Oain jogi et proftigt 
«lrotteaiift terrain.— Leg. Brncilal Bonmor. (Aonal. Bazo, ann. 1030). Bo 
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iiifr with A circlet tightly dnspcd to each arm. One foil 
iK'foro the intercession of St. AtlallMsrt, the apostle of 
Prussia, but the other retained its hold until the sinner 
came to the shrine of St Ilidnlf near Tout. There, Joining 
in the worship of the holy monks, the remaining band flew 
off with such force that it boinule<l against the opposite 
wall, while the pardoned criminal fell fainting to the 
ground, the blood pouring from his liberated arm: a 
miracle gratefully recorded by the spiritual children of the 
saint* Equally melodramatic in its details is a similar 
instance of an inhabitant of Prunay near Origins, laden 
with three iron bands for fratricide. His weary pilgrimage 
was lightened of two by the intercession of St Peter at 
Ilome, and the third released itself in the most demonstra- 
tive manner, through the merits of St Bertin and St Omer.* 
If the legend of St Emeric of Hungary lie true, the Po]xs 
himself did not dlsdnin to prcscril)e this ordeal to the 
criminal whose miraculous release caused the immediate 
canonization of the saint by a s3'nod in 10)3.^ 

The spirit of the age is likewise manifested in an appeal 
to neaven which terminated a quarrel in the early part of 
the twelilh century between St Gerald, Archbishop of 
Ilracara, and a magnate of his diocese, concerning tlio / 
patronnge of a church. Neither being inclined to yield, at \ 
length the noble prayed that Ood would decide the cause > 
by not ])ermitting the one who was in the wrong to live 
bcj'ond the year, to which St. Gerald assented ; and in six ^^ 

»l*o a cf nlary MrUer for th« marder of • ohlef. — ConoU. SpftUtonfl. mib, 
927. can. 7 (BaUbyiinl. I. 331). 

* Do Bttee«f9orlbtti B. Ilidalll cap. itIH. (Pairolog. 138, p. 118). A 
•imiUir eoM alUattd the ranoiiiy of 61. MMiaelns (ViL B. Maaioott Lib. 

, II. o. 17— Miirtrao oi Durond. III. 1025). 

* PoleonU Miroe. S. Derlln. Lib. i. e. 4. 

* Bollhyoni, J^gg. EeclM. Hang. T. I. p. 413. Cf. alto MIrao. B. Bwlihanl. 
0. H. 4 32.— Mlrae. S. Tronif o. 21 (Patrol. 165, pp. 78, 91). Varioni otbor 
inatanoot may bo fuond In Mnralorl, AnUq. MH Mv\ V\m. 23. Cbarlo- 
moKiio ae^mt to hare eonvlflored It a deeepllon to bo reatralsod bj law.— 
Car. Mag. fap. i. ann. 789, \ Ixitll. 
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months tho death of tho unhappy uoblo showed hov dan- 
gerous it was to undertake such exix^riments with a saint.^ 
Tho various poison ordeals in use among the savage 
tribes of AMea and Madagascar have already been alluded 
to. In India, the same custom is preserved for the un- 
fortunate caste of the Softdras. A specified quantity of 
deadly poison, varying with the activity of the aiticle 
administered, is mixed with thirty times its weight of gliee 
or clarified butter. The patient takes it with his face to 
the North, and if it produces no effect upon him while tho 
bystanders can clap their hands five hundred times, he is 
absolved, and antidotes are at once given him.* 

Having thus described the various forms in which the 
common principle of the ordeal developed itself, there are 
some general considerations connected with it which claim 
brief attention. It was thoroughly and completely ajndi- 
cial proflfl flgt ordained by the law for certain cases, and 
carried out by the tribunals as a regular form of ordinary 
procedure. From tlie eiu'licst times, tlio accused who was * 
ordered to undergo the trial was comi)cllcd to submit to it, 
as to any other decree of court. Thus, by the Salique law, 
a recusant under such circumstances was summoned to the 
royal court ; and if still contumacious, he was outlawed, 
and his property confiscated, as was customary in all cases 
of contempt.' The directions of the codes, as we have seen, 

If * D^rnald. Vit. 8. Gerald. OAp. zy. (Dalai, ei ManBi I. 134 ) 

* Ayeeo Akbery, XI. 497. 

* That ihifl was a Beiiled pra«Uoo Is iboim by Iti exiitenoe in tiia •arliott 
text of the law (Tit. lvi.), as weU aa io the latest (L. Emend. Tit. lix.). 
It is therefore dtffionlt to understand how Montesquieu oould have overlooked 
it, when, in order to establish his theory that the original Prankish institu- 
tions admitted no negative proofii, he asserts with regard to the ordeal that 
** Oette preuye 4toit une ohose de convention, que la lol souflTroit, mais qu*oIle 
n'ordonnoit pas" (Bsp. des Lolx, Lib. xxviii. chap. 16) — a statement oon- 
tradioted by all the monuments, historioal and Juridical, of the period. Uis 
only proof is a somewhat curious custom of the Sallen Franks, to which 
reference Is made below. 
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arc p:cncmny precise, and admit of no alternative.^ Occa- 
sionallyi liowevcr, a privilege of selection vrns afforded 
1)etween this and otiier modes of compurgation, and also 
betircen the various forms of ordeal." 

The circumstances under which its employment wAs 
ordered varied considerably with the varj'ing legislations 
of races and epochs ; and to cuter minutely into the ques- 
tion of the power of the court to decree it, or the right to 
demand it by the npiKllant or the defendant, would require 
too much space, C8|iccially as it has already been discussed 
at some length with regard to the kindred wager of battle. 
Sufllcc it to say, that the absence of satisfactory testimony, 
rendering the case one not to be solved by human means 
alone, is frequently alluded to as a necessary element 
and indeed we may almost assert that this was so, even 
when not six'cifioally mentioned, as far as regards the dis- 
cretion of the tribunal to order an ap^Hsal to the Judgment 
of Qod. At the same time, a law of King Ethelred seems 
to indicate that the plaintiff might require his adversary 
to submit to it,* and numerous examples among those 
cited above authorize the conclusion that an offer on the 

' SI anfogwit ct ordaUniii ylUTerli, polml plegiat eonipensBU eaptale 
ranm •! regi wtnmi nMn, toI it qui irita ia» dlgniu •rii. — L. CnvU 600. 
eap. xti.-»8«0 alio eap. iH. 

* Bi •llgut McaiAiBB ftltenttniiii quod t«III, tWo tlmiilex ordaliani, flT* 
J««JnrftBdani anioi llbr^ \n trlbai bandredli laper xzz. d«ii. — L. Henrksl I 
mp. LXT. 4 .1. By th« monicliml codes of Gtrmany, * choice bolweon Ibo 
mrlonf forma of ordpftt wai pomeUmet allowad to iho aecaaed who wm mb- 
Unccd lo nndergo it.— Jar. Provln. AIbbimi. cap. juutII. \\ lb, 16 ; Jar. 
rroTln. Saxon. Lib. 1. Arl. 99. 

' 81 corU probaUo bob fberlt— L. Sal. Tit sir., zri. (MS. Qaeirerbyi.) 
Tbo MiBio la foand Ib Ibo Pact. CblldobertI ot Chlotoril 4 6— Deorot Chlo. 
Urii II. bbb. 695, 4 6.— Capii. Carol. CaItI» miii. 670, eap. S, 7.— Coatl 
Coiiatlt. do Foroata 4 11: *'8«l porgailo igvla BttllaloBaa admlUatar bUI 
abl Bvda reriUi n««i«li alitor iBToatigarl." Farther Inataneei are hardly 
BoedocI, aa the mme limitation oconra in manj of the laws qnoted aboro. 

* Bi omnia acooaaior toI qal allam Impel li. babrai opilonem qald toIII, 
giro Jtttllclam aqae Tel ferri . . . et ti faglei (a^caaatop) ab ordalio, roddai 
oa« plegiaa wera aaa.**— Eihelr. Til. tii. e. ▼!. (Thorpe II. 616.) 
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part of tlio accused was rarely refused, even when lUero 

^ was strong evidence against him,* tliough this laxity of 

^ practice was occasionally stoutly objected to.' When the 

^'^ custom was declinuig, indeed, a disposition existed to 

/ require the assent of both parties before the tribunal would 

(^ allow a case to be thus decided.' In civil cases, we may 

assume that absence of testimony, or the consent of both 

parties, was requisite to its employment.* The comfort 

which the system must have afforded to indolent Judges 

in doubtful cases is well exhibited by a rule in various 

ancient codes, by which a man suspected of crune, even 

* Tboi in tli0 loAlandlo code — ** Qaodai rem ferram eand^oi m g9nn yello 
obiuUrit, boo minimo itrJioUinr."— Grigtfa, Boot ri. o. 83. So in tbe Uwi 
of Drugoi in 1190 (f 81), wo And ibo aooosod allowed to oliooso botwoen tbo 
rod-bot iron and a regular inquei t — *' Qui do palingia inpetitnr, si ad jadioiam 
ardentii ferri renire nolnerit, Toritatem oomitis qnalem melius inper boo 
invoniri potorlt, aooipiet*' (Warnkiinig, IlUt. do la Flond. IV. 872)— ihow. 
ing tbat It was oonildered tbe moet abiolute of testimony. And in a oonsti- 
tntion of Frederlo Barbarossa '*8i miles rustlonm do violata psoe pnlsaTorlt 

.... do dttobus unnm rustlous ellgat, an divino ant liawano judioio iuno- 
oentbim suam ostendat"— Feador. Lib ii. Tit zxvii. f 8. 

* Tbus an anonymous eeoleslastio, in an episUo quoted by Juretns (Ob- 
sorrai. in Ivon. Carnot. Kplst. 74) — '* Simonlaei non admittuntur ad judi- 
oiuro, si probabiles persons, etiam laloornm, Tel femlnarura, pretium se ab 
eis rcoipisse testantur ; neo allud est pro manifestis Tonire ad Judicium nisi 
tentare Dominum." 

Vy^Dnellum Tel Judicium oandentis ferrI, toI aqus» ferrentit, Yel aliaeanonl* 
bus Tel legibus Improbata, nullomodo in ouria Montispessulani rata sunt, nisi 
ntraque pars oonTonerit. — Statut. Montitpess. ann. 1204 (Du Gauge). 

* Si aooolis do neutrins jure oonstat, adeoque bao in re testimonium dieoro 
non queant, tum Judicio aqusB res deoidatur. — Jur. Provin. Alaman. eap. 
eclxjiviii. f 6. — Poterit enim alteruter eorum petere probationom per aquam 
(wasser urteyll) noc Dominus nee adTorsarius detreotare posslt ; sed non, nisi 
quum per testes probatio fieri nequit. — Jur. Feud. Alaman. eap. Izzvii. f 8. 

" Aut Teritas reperiatur do bocper aquatienm l)ei judloium. Tamen jndi- 
oium Dei non est lioltum adliiberi per uUam oausaro, nisi cnjus Toritos per 
justitiam non potest alitor reperiri, boo terminabltur judicio Dei." — Jur. 
Feud. Saxon. \ 100 (Senolcenberg. Oorp. Jur. Feud. German, p. 849). — So, 
also, in a later text, "Judicium Domini fervida aqua yel ferro non lioet in 
causa aliqua ezperirl, nisi in qua modis aliis non poterit Torilas indagari.*' 
—Cap. zxlv. i 19. (Ibid. p. 387.) 



PLAIMTIVr 8UBJK0TBD TO TDB ORDEAL. 258 

though no Accuser caino forward, was thrown into prison 
And kept there until he could prove his innocence by the 
onlcal of water.* 

Wo have seen aboye occasional instances in which the 
accuser or plaintiff offered to substantiate his veracity by 
an a])iieal to tlie ordeal. Tliis was an established rule with 
regard to tlie wager of battle, but not as respects the other 
forms of tlie Judgment of Qod, which were regarded rather 
as means of defence than of attack. I have met with but 
one iustan<*e of general instructions for their employment 
by tlio accusing ]mrty. Archbisliop Hincmar directs that 
cases of complaint against priests for dissolute life shall 
lie supportcil by seven witnesses, of whom one must sub- 
mit to the ordeal to prove tlie truth of his companions' 
oatlifl, as a wliolcsome clieck ujion perjury and subornation.* 
With a similar object, the same prelate likewise enjoins it 
on compurgators chosen by the accused, on his failing to 
obtain the support of those who had been selected for him 
by his Judge.' Allied to this was a rule for its employ- 
ment which was extensively adopted, allowing the accused 
the privilege of compurgation with conjurators in certain 
cases, only requiring him to submit to the ordeal on his 
failing to procure the requisite number of sponsors. Thus, 
in 704, a certain Bishop Peter, who was condemned by the 
Sj'nod of Frankfort to clear himself, with two or three 

■ £ublifMm0iite de NormsnaU. Tit d« PrUon (fA. ManiUr). PfmImIj 
•imUar to thii wm % reicvlnilnn in ih0 •mrtj DohemUn lawi. — BnellAt 
LfffCM. (r»lr«l. Iftl, 135S-9.) And an ftlmott idtniieal proTlsion ii found in 
the Anslo-Siixon jari«pnideno0. — L. Cnnil 6««. e«p. zxzt. — L. Honrio. I. 
onp. Ixi. 4 6 — 8«t, nl«o, AMlaat de Jeininleai, BaIiim Coari, mHx. 

* Bi, ezeeptif McnnitoribM, Mpiem tint UpUi idonel, qni ind« TeriU- 
torn per nenuneninni dleani, ex qnlbni pex jnrenl, tt leptlniai, id eonditio 
Tel qnnllUii peraonm permlUli, ad Jodlelam exeat qnod lUI ex TeriUla inda 
per aa«ramentttm dixernnt ; qola moUl Jam deprehenel ipnd nm babentnr, 
q««nlani pretlo eondaetl aa perJnrareraDt.— lllacmari Caplt. Sjnod. aaa. 
Ml, II. xxi. 

' llincmari K|»iiit. xxxIt. 

23 
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conjurators, of tho suspicion of complicity in a conspiracy 
against Cliarlemagne, being unablo to obtain thein, one of 
his vassals offered to pass through the ordeal in his behalf| 
and on his success the Bishop was reinstated.* That this 
was strictly in accordance with usage is shown by a very 
early text of the Salique Law," as well as by a siuiilai* pro- 
yision in the lilpuarian code." Among the Anglo-Saxons 
it likewise obtained, ftrom the time of the earliest allusion 
to the ordeal occurring in their Jurisprudence, down to tho 
period of the Conquest.* Somewhat similar in tendency 
was a regulation of Frederic Barbaros.sa, by which a slave 
suspected of theft was exposed to the red-hot iron, unless 
his master would release him by an oath.* Occasionally 
it was also resorted to when the accused was outsworu, 
after having endeavored to defend himself by his oath or 
by conjurators. Popular belief might give to the accuser 
a larger number of men willing to associate themselves in 
the oath of accusation than the defendant could find to 
Join him in rebutting it, and yet his guilt might not ns yet 

0^ be clear. In such cases, the ordeal was a most convenient 

i/^ resort.* 
/^ These regulations give to the ordeal decidedly the n8|Kct 

/y of punishment, as it was thus inflicted on those whose guilt 
J was so generally believed that they could find none to 

/ stand up with them at the altar as partakers in their oath 

' 0«pU. Oar. Mig. Ann. 704, f 7. 

* Bo Jnratorei non poiutrU inTenir«, aoi ad Ineniii ambntat aal, ate. — 
MS. Uuolferbyt Tit. ziv. 

' Quod f i . . . . Juratorai Invenire non potuarii, ad Ignom aea ad aortan 
aa axonaara aUdaat. — L. Ripuar. Tit. xxxi. f 5. 

* Dooma of Bdward the Elder, cap. ill. So alao to the lawa of William tho 
Conqueror, Tli. i. cap. ziv. — "SI leii eeoundira aei duaime main. B »i II 
auer net pot, al len defende par Julie.*' The collection Icnown by the name 
of Henry I. baa a siiuilar proviilon, cap. Ixvl. f S. 

' Bl •arrui aliquia culpatui non In furto fuerli deprehenauf, •equanto die 
ezpurgablt te judioio Igniil ferri, Tel dominui Juramentuu pro ao praratabli. 
— Radovio. da Reb. Frid. Tiib. i. cap. xzvl. 

* Concil. Tribur. ann. 895, o. xxii. 
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of (IcninI ; niifl tliift is not iho only circumstance wliicli 
Icailn us to l)clicvc timt it was freqnontl}' so rcgnrdecl. The 
grmlimtcd sonle of single and tri[)le ordeals for oflTences of 
<1int'ront magnitudes is so totally at variance with the theory 
of niiraonlons interposition to protect innocence and punish 
guilt, that we can only look upon it as a mode of inflicting 
graduated punishments in doubtful cases, thus holding up 
n certain |)eualty in (errorem over those who would other- 
wIho Iioj»c lo escn|)e 1»3' the secrecy of thoir crime — ^no doubt 
wUh a comforting conviction, like that of De Montfort'e 
priestly adviser at the sack of Hczicrs, that Heaven would 
know its own. This same principle is visible in a provision 
of the charter of Loudun, granted by Louis-le-Oros in 1128, 
hy which an assault committed outside of the liberties of 
the commune could l)c disprove*! by a simple sacramental 
nnlh ; but if within the limits of the commune, the accused 
was obliged to undergo the ordeal.* Further evidence is 
afrorded by the principle, interwoven in various codes, by 
which a first crime was defensible by eonjurators, or other 
means, while the "tiht-bysig" man, the "homo infamatus," 
one of evil repute, whose character had lieen previously 
compromised, was denied this privilege, and was forced at 
once to the hot iron or the water. Thus, among the Anglo- 
Saxons, in the earliest allusion to the ordeal by Edward the 
Elder, it is provided that perjured persons, or those who had 
on(*e Ik^cu couvictcd, should not be deemed therealler oath- 
worthy, but should Iw hurried to the ordeal ; a regulation 
rc|N*alcd with sonut variations in the laws of Ethel red, Cnut, 
nud Henry I.* The Carlovingian leginlation establishes a 
similar principle,* and the Council of Tribur, in 895, shows 

' C1i«rt Comamii. lAmlan. (nnlai. •i Mantt IV. p. SO.) 

* Ul d«iiice|Mi 1IOB tini dlgnl Jaraiiioiiio —d ordaUo. ~ Legg. BdwArdI 
eft|». Ut. ; Rlh«lredl e«p. 1. fl i Cn^tl S««al. eap. xxU , xxx. ; Ilenricl I. 
wp. IxT. 4 3. 

* CapU. Car. Mag. i. ann. ftOO, cap. zx\Hi ~C«i*ii. LodoT. PH. I. anii. 
SID. 
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it to be Btill in force.* Three centuries later, tlie IcgiHlatioii 
of Flanders shows the same tendency, the code granted to 
Bruges in 1190 providing that a first accusation of tlicfk 
should be decided by witnesses, while a second was to be met 
by the cold-water ordeal.* In the German municipal law of 
the thirteenth century, the same principle is observed. An 
officer of the mint issuing false money was permitted the 
first time to swear to his ignorance, but on a second oflfeuce 
he had to submit to the ordeal ; and it was similarly en- 
Joined on those who had become infamous on account of a 
previous conviction of theft." The contemporary jurispru- 
dence of Spain has a somewhat similar provision, by which 
a woman accused of homicide could not be exposed to the 
ordeal, unless she could be proved Xitterly abandoned, for 
which a curious standard was requisite,* and this is the 
more remarkable, since by the same code a procuress was 
forced at once to the red-hot iron to prove her innocence. 
In the legislation of Charlemagne, there is a curious pro- 
vision, by which a man convicted seven times of theft was 
no longer allowed to escape on payment of a fine, but was 
forced to undergo tlie ordeal of lire. If ho succunilied, he 
was put to death ; if he escai)cd unhurt, he was not dis- 

' Nobllis homo tcI ingooaas .... oom dnodeoim ingooiils m oxparfot. 

St aatoa doprehomai fuerlt in farto Tel porjarlo Aui fkUo Uttimonlo 

f«rTenti aqaa aut o»ndoDli ferro m expuigot — DttrohArdI D«oroi. Lib. xyt. 
cap. 19. 

* Koart de la Ohi^tollenie do Bruges, f 28. Quodii poitmodnm do ftirto 
inpetiiai yenerlt, purgabli le jadloio frigidu) nqum In iiio oorpore Untum. — 
(Warnktfnlg, Ilisi. do la Fland. IV. 371.) 

' Jar. ProTio. Alaman. oap. cIzzxtI. ff 4, 6, 7; cap. oooIzxIt. ; Jar. 
ProTin. Bazon. Lib. i. Arl. SO. So, alio, in the foartoonth eeniary, ibo 
'* Tir famo iniegr»" oleared himieir **Jnrainenio taper rellqutif laootorum 
pmsiito," while, after a firit offence ** porgart le earn debero porkatione 
ferri eandeniie, rel immiMione braohii aaqae ad enbltum in aqaam fenren- 
tem, Tol tandem eertamlne •ingalarl, pronuneiatar." — Rlchitleh Landrecht, 
eap. HI. 

* SI non faero proTada por male, qae eya yasldo eon oinoo omet. — Fuero 
de Baefa (Villadiego, Fuero Jasgo, fol. 817 a). 
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charged ns innocent, Imt his lord was allowed to enter bail 
for his fiitnre good l)clmTior' — a mode at once of admin inter- 
ing punishment and of ascertaining whether his death would 
he ngreeablo to Heaven. When we thus regard It as a 
lienalty on those who by misconduct had forfeited the con- 
fldcncc of their fellow-men, the B3*stcm loses part of its 
absurdity*, in proportion as it departs from the principle 
uniler which it was established. 

There is also another as^iect in which it is probablo 
that the ordeal was viewed by those whose common sense 
must have shrunk firom it simply as an appeal to the Judg- 
ment of God. There can be little doubt that it was fre- 
quently found of material use in extorting confession or 
unwilling testimony. By the early codes, as in the primi- 
tive Greek and Iloman law, torture could be applied only 
to slaves, and the ordeal was a legalized torture, applied 
under circumstances i)eculiarly provocative of trutlu' In 
those ages of faith, the professing Christian, conscious of 
guilt, must indeed have been hardened, who could undergo 
the most awful rites of his religion, pledging his salvation 
on his innocence, and knowing under such circumstances 
that the direct intervention of Heaven could alone save 
him from having his hand lK>iled to rags," alter which he 
was to meet the full punishment of his crime, and perhaps 
in addition lose a member for the perjury committed. With 

* Ciipil. Car. Muf. tit. Ann. 81 3» onp. 4S. 

* Tli0 H<»M r^Ulionyhlp btiween tome formf of ih^ oHmI mnd torinr* li 
•tempilllrfl In the re|;tiliiUoni whtelt freqnenUy •nnbled Ike TrMmnn tool«iir 
hioMvir of ftMavnUont by eompargniion, while the flaTo wm reqnirwi to 
•nderKO the orflenl. B—, Tor in»(anee, Concil. Movant, iinn. R47, omi. ixIt. 

' The MTerilj of the oHml, when the inSerer hivl no frlenite amens ibe 
AfieretArfl lo tave him, may be cle«lare<l from the (lewrlitiion of a haml when 
MraMtl from Ite three flays* tying np after Ita plnnice Into hot water ; '* In- 
Sataw ailmmlnm ct eieoriatam panie<|ae Jam f arn^ pntrida efllae ntrm Hex- 
leram inriltiP mlcndlt/' (l>n Cange, i. ▼. AifMtr Ffrv,Jn*liri9tm.) In Ihia 
f*a«r, the PnSf rrr w«« Ihr ailrermry of an abbey, of whieh the monhi perhapa 
baa the boiling of the kettle. 

22* 
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such a prospect, all motives would conspire to lend liiiii to 
^a prompt and frank acknowledgment in ttie early Binges ol' 
/ the proceedings against him. These views are strength- 
^ ened by the fact that when, in the thirteenth century, the 
Judicial use of torture, as a means of obtaining testimony 
and confession, was becoming systematized and generally 
employed, tlie ordeal was falling into desuetude and rapidly 
disappearing. The latter had fulfllled its mission, and the 
.former was a substitute better fitted for an age which 
reasoned more, believed less, and at the same time was 
quite as arbitrary and violent as the preceding. A further 
confirmation of this supposition is afforded by the coinci- 
dence that the only primitive jurisprudence which excluded 
the ordeal — ^that of the Wisigoths — ^was likewise the only 
one which habitually permitted the use of torture,* the 
only reference to the ordeal in their jurisprudence being a 
provision which directs its employment as a preliminary to 
the more regular forms of torture. 

Some of the ordeals, however, such as that of the Eucha- 
rist, of bread and cheese, and touching the dead body, do 
not come within this class, but they addressed themselves 
powerfully to the conscience and imagination of the ac- 

' L. Wliig. Lib. VI. Tii. i. f S.— An epiaile attributed both to Stephen V. 
and SjWeiter II. ihowi that the ordeal waa evidenUy regarded ai a torture 
by thoie whoee enlightenment led them to condemn the popular fnith in it 
ai a auperatiilon : ** FcrrI oandentie vel aqun ferveutie exmninatiune eon- 
feHionem eztorqneri a quolibet, Miori non oeneuerunt canonea, et quod lano- 
torum Pntrnm dooumento sancituin non est, auperiUtiosa atUnventione non 
eit prasiumendum.*' — I von. Carnot. Epiiit. 74. — Can. Connuluiiitl, Cane. II. 
q. 6. That the ordeal was praetieallj regarded as a torture, giving addl. 
tional weight to teitlmony, ia shown by the terms of an olTer made to undergo 
It by a priest named Adalgor when in the Counoil otBi. Bnseul heoonresscd 
the part he had taken with Arnoul, Archbishop of Rheims, in Charles of 
Lorraine's resistance to the usurpation of Ilagh Capet—** IIsdc sI quisquam 
vestrum alitor esse putat, meque indignem cui credatur, credat igni, fervent! 
aqusD, candentl forro; faoiant fidem tormenta quibns non sufllieiant mea 
verba." (Concil. Basol. cap. xi.) It is observable that he omits the cold- 
water ordeal, as not being a torture. Rainer, private secretary of Arnoul, 
offered to prove his statement by giving up a slave to walk the burning 
ploughshares in evidence of his troth. (Ibid. cap. xzz.) 
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cii80<l, ^'hoBc callous fortitude no doubt often gave way 
under the triaU In our own country, and almost within 
our own time, the latter ordeal was revived in one instance 
with this object, and the result did not disappoint the 
expectations of those who undertook it. In the case of 
People VH. Johnson, tried in New York in 1824, the sus- 
pected murderer was led from his cell to the hospital where 
lay the liody of the victim, which he was required to touch. 
DiRsimulniion which had been before unshaken failed him 
at the awful momont; his ovorHtruup: nerves gave way, 
and a confession was faltered forth. The proceeding was 
sustained by court, and a subsequent attempt at retraction 
was overruled.' The powerful influence of such motives 
is shown in a custom which, as recently as 1815, was still 
cmploycfl at Mniulcurc, near Montl)clliard, and which is 
]icrhnps the latest EurofHsan instance of the legalized ap- 
plicntiou of an ordeal. When a theft had been committed, 
the inhabitants were summoned to assemble after vespers 
on Sunday at the place of Judgment. There the mayor 
summoned the guilty person to make restitution and live 
in isolation for six months. If this appeal proved fruitless, 
recourse was had to the trial of the staff, in which two 
magistrates held aloft a piece of wood, under which every 
one was lH>und to pass. No instance was on record in 
which the culprit dared to do this, and he was always left 
alone.' 

There are two |)cculiaritics of the system, i)erhaps worth 
alluding to, which may be tliought to militate against the 
theory of its use as a torture. The one is the iiermission 

' An rrgftnlf lli« ordeftl of broad, BoeeMio*a liory of Calondrino (Qlorn. 
ntt. Not. S), whieb iartia npon ibe mixing of « nmatiijr of olooo wiih tho 
food iatondod for tbo eortttttd^ porbapo tbrowf lomo light on iho mlraelot 
roportod to freely by ibo boneai monk lib ebronlclerv, and on tbo praotlooa 
bj wbiob Iho wbolo vyttom waa rendered ■nbeerTlent to the iatoroita of thooo 
Intrnnted with iU admin lutratlon. 

• Wharton and StilM • Med. Jnrifp.. td Ed., 1800. 

' MIeholet. Originet doi Loix, p. S40. 
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somotimcs accorded to put forward substitutes or cliam- 
pioiis, who dared the fire or water as freely as the field of 
single combat. Of this custom so many examples have 
already been given incidentally, that further instances 
would be superfluous, and I would only add that it is no- 
where permitted as a general rule by any code, except m 
the case already quoted of the ordeal of the cross, where it 
was a privilege accorded to the old or infirm, and probably 
only as a local custom. That a person rich enough to 
purchase a substitute, or powerful enough to force some 
unhappy follower or vassal to take his place, should obtain 
a favor not generally allowed, is a matter of course in the 
formative |)eriods of society; accordingly, it will be ob- 
served that all the instances of the kind mentioned aliove 
relate to those whose dignity or station may well have 
rendered them exceptional. 

This is further rendered probable by the fact that ex- 
emption from the ordeal was in some places the privilege 
of flreenken, who were entitled to rebut accusations by the 
safer mode of procuring a definite number of compurgators 
to take with them the purgatorial oath. We find tliis 
alluded to as early as the seventh century, in the legis- 
lation of the Ripuarian Franks, among whom the ordeal 
was reserved for strangers and slaves. In 895 the Council 
of Tribdr draws the line with a distinctness which shows 
that the custom was well established at that period.* I 

' It permlU ib* '*nobilifi homo Tel ingenuoa" to robui an MdOiaUon with 
twelro eompurgaiora, bui if he had previouily been oonvioied of ortinc — 
"fioni qol Ingenuaf non eit, ferrenii aqua aal OAodenil ferro fe expnrgei." 
(BurohardI Deoret. Lib. xvi. eap. 10.) 

The law of William the Conqueror (Til. Ii. o. 3.— Thorpo, 1. 488), by which 
the duel was reierved for iho Norman, and the vulgar ordeal for the Saxon, 
might be lupposed to ariae from a limilar diitinotion. In reality, however, 
it waa only preterving the anoeetral euatoma of the raeea, giving to the 
defendant the privilege of hia own law. The duel waa unknown to the 
Anglo*8axona, who habitually employe«l the ordeal, while the Normana, pre- 
vioua to the Oonqueat, aocording to Ilouard, who ia good authority (A no. 
Loix Frano. I. 221-222), only appealed to the aword. 
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liAvc Already quoted (p. 220) a docamcnt of 1061 giving 
a similar rcgitlaiiou in Alsace, while in 1192 the burghers 
of Ghent inserted it in a charter which they extorted Arom 
the Conntess Matilda, widow of Philip I.* So when, in 
1086, the Kin|)eror Henry IV. proclaimed the Truce of God, 
at the AsBcmbly of Mainz, he directed Uiat those accused 
of disregarding it should, if freemen, clear themselves with 
twelve ap))rovod compurgators, while serfs and villeins 
were forced to undergo the cold-water ordeal.* 

The other ohjeetion to our hypothesis is that to some 
extent the common ordeal was a ])lebeian process, while 
the ]>ntrieians arrogated to themselves the wager of battle. 
This distinction, however, hardly existed before the rise 
of feudalism gave all privileges to those who were strong 
enough to seize them, and even then it was by no means 
universal. We have already seen that although in the 
earl^' part of the eleventh century the Emix^ror Ilenry II. 
undoubtedly promulgated such a rule, yet that Glanville, a 
hundred and fiHy years later, considers the red-hot iron as 
noble, and that in the thirteenth century the feudal law of 
Germany prescribes the wasncr-urleyU for territorial dis- 
jMites lietwcou gentlemen. In the earlier codes the distinc- 
tion Is unknown, so that we are Justified in assuming that 
no general principles can be deduced from a regulation so 
late in its api)earanco and so uncertain in its application. 

Tlic degree of confidence really inspired by the results 
of the ordeal is a somewhat curious subject of speculation, 

' B\ est impvtetar ei eonvietufl Don ftierli, Uber p«r doodeolm Uborof m 
^rgftbii, non Ub«r Jadlein aqa» fVigld». — Kenr« d« Gand, \\ 7, 8, IS. 
(WarnkSnig. \\\%i, d« la Pland. II. S28.) We tee that It ia bora dirwstod to 
b« Qtad niaraly in defhuU of oiber Ufiimony, bafora Ubaratlng tiia aoenaad 
who ooald not ba eonrielad. 

* Caiannqaa Toro rlolaUo bajai pacU InpoiUa f^erii, at ipaa negaTarU, al 
iagannvi eH ant Uli«r, daodeeim probaili la ax parget. 61 ferTng, tarn Uto 
qaam mlnMariaUa, Jndlelo aqun rrigldflD.— Ilanriei IV. Conilli: IT. (Pa- 
trolng. 151. 1 135.) 
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and one on which definite opinions arc not easily rcachoil. 
Judicially, the trial was conclnsive; the man who had duly 
snnk nnder water, walked unharmed among the huming 
shares, or withdrawn an unblistered hand from a caldron 
of legal temperature, stood forth among his fellows as 
innocent. So, even now, the verdict of twelve fools or 
knaves in a jury-box may discharge a criminal, against 
the plainest dictates Of common sense ; but in neither case 
would the sentimente of the community be changed by the 
result. The reverential feelings which alone could im|)art 
fiuth in the system seem scarcely compatible with the prac- 
tice of compounding for ordeals, by which a man was per- 
mitted to buy himself off, by settling the matter with liis 
accuser. This mode of adjustment was not exteusivcly 
introduced, but it nevertheless existed among the Anglo- 
Saxons,^ while among the Franks it was a settled custom, 
permitted by all the texts of the Saliquo law, fi*om the 
earliest to the latest.' Charlemagne, in the earlier |)ortion 
of his reign, does not seem to have entertained much re- 
spect for the Judgment of God, wlieu he prcserilied tlic 
administration of the ordeal for trifling affairs only, cases 
of magnitude being reserved for the regular invcstigatiou 

' Doomf of iBihdfton, t. oftp. SI. 

* Virat T»zl, Tit. Liii. and L. Bmend. TiL lt. — A p«non eondomned by 
til* oouri to nodorgo the ordeal could, by a traoMction with tbo aggrieTwl 
party, purchase the privilege of clearing himielf by canonical ooinpargalioo, 
and thue eaoape the leverer trial. He was boond to pay hie acoaser only a 
portion of the fine which be woald Incar If prored gnilty — a portion varying 
with different offoncei from one-foarth to one-iizth of the wkr-gild. The 
Interesta of the tribunal were guarded by a clause which compelled him to 
pay to the grajio, or Judge, the full frmium, or public fine, if his conscience 
Impelled him to submit to an arrangement for more than the legal per- 
centage. It is on this custom that Montesquieu relies to support his theory 
of the absence of negative prooft in the Prankish Jurisprudence. The (allscy 
of the argument is Airther shown by the existence of a similar privilege in 
the Anglo-Saxon laws, with which the learned Jurist endearori to establish 
ft special contrast. 
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of iho law.* Thirty years later, the pitblie mind appears r 
aHlictcfl with the same donhts, for wo find the monarch 
endeavoring to enforce confidence in the system by his 
commands.* How far he succeeded in this difillcult attempt, 
wo have no means of ascertaining ; bnt a rnlo of English 
law, four hundred years later, during the expiring struggles 
of the practice, would show that it was regarded as bjjio 
means conclusive, when a malefactor who had established 
hisiirnoceiice !)y hot water or iron obtained thereby onlyi 
a commutation of ])unishmeut, and was forced to leave the \ 
kingdom in peri)ctual exile.* St. Ivo of Chartres, though 
he had no scruple in recommending and enjoining the 
ordeal, and, on one occasion at least, pronounced its de- 
cisions as beyond ap|)eal, yet he has placed on record his 
conviction of its insufllcioncy, and his exiierience that the 
myKtcM'ious Judguiont of (lod not iufreciuontly allowed in 
tliis manner the guilty to escai)e and the innocent to bo 
punished.* Tliere is also evidence that the manifest, in- 
justice of the results obtained not infrequently tried the 
faith of believers to a degree which required the most 
ingenious sophistry for an explanation. When, in 112T^ the 
sacrilegious murder of Charles the Good, Earl of Flanders, 

I'/Qnod fi MOo»Aloi eonUndere Tolaerli do ipso peijario itent ad oraeMi. 
. . • IIoo vero d« nlnorlbof rebut. !>• miijorlbat wro, ant do lUin iDgo* 
nvlUliP, seenndnin legeni oaitodUnt— Cupli. Car. Uug. aan. 779, f 10. 
TbftI Ihif wu rcfrpeetod m Uw in foreo, nearly a band red jmn later, ii 
9bowD by lie being inelnded In ibe eolleellon of Capitolarlce by Denediet ibe 
Lerlle. (Lib. T. ea^ I9«.) 

* Ui onines Jndielo Del eredant abeqne dnbllailoae.^Caplt. Car. Mag. i. 
ann. 809, \ SO. 

* Coneliiatio qnidem lalif faii, <|Qod qnaniTif aliqolfl ae porgarot Jndielo 
aqns rel Ignle, hie nibilonlnna regnnm abjnraret— Braeion Lib. tti. Trael 
11. cap. 1«. 4 S. 

' l*m (|nibnii allqae m eondemnare nee niine majornm nee alia legnn eon- 
eedit anetoHUm. . . . Slnili aiodo, eaaierlan niilHia nnllnn iibi eerinn 
pnvbei argomenlaai, enm per examlnallonem ferri eandentli oeenlto Del 
Jadielo maltoe vldeamoii noeeoiee liberaUw, nnUoa ianocenlet taipe damna- 
toe.— Iron. Carnot Bpiil. eer. 
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sent a thrill of horror throughont Enroix), Lambert of Ko- 
donbnrg, whoae participation in the crime was notorious, 
succeecled in clearing himself by the hot iron. Shortly 
afterwards he undertook the siege of Ostbourg, which lie 
prosecuted with great cruelty, when he was killed in a sally 
of the besieged. The pious Galbert assumes that Lambert, 
notwithstanding his g^ilt, escaped at the ordeal in conse- 
quence of his humility and repentance, and philosophically 
1 1 adds: ^^Thus it is that in battle the unjust man is killed, 
I j although in the ordeal of water or of fire he may escape, if 
truly repentant."' The same doctrine was enunciated under 
' John Cantacuzenes, in the middle of the fourteenth century, 
V by a Bishop of Didymoteichus in Thrace. A frail fair one 
^ being violently suspected by her husband, the ordeal of hot 
) iron was demanded by him. In this strait she applied to 
''^ the good Bishop, and he, being convinced of her re|)entance 
and intention to sin no more, assured her that in such a 
frame of mind she might safely venture on the trial, and 
she accordingly carried the glowing bar triumphantly twi(« 
around the Bishop's chair, to the entire satisfaction of her 
lord and master.* While reiientance thus enabled the crim- 
inal to cscai)e, on the other hand the innocent were some- 
times held to be liable to conviction, on account of previous 
misdeeds. A striking instance of the vague notions cur- 
rent is afforded in the middle of the eleventh century by a 
case related by Othlonus, in which a man accused of horse- 
stealing was tried by the cold-water ordeal and found guilty. 
Knowing his own innocence, he ap^xsalcd to the surround- 
ing monks, and was told that it must be in consequence of 
some other sin not properly redeemed by penance. As he 
had confessed and received absolution before the trial, ho 
denied this, till one of them pointed out that in place of 
allowing his beard to grow, as was meet for a layman, he 
had impiously carried the smooth chin reserved for ccclesi- 

■ VU. Carol. Oomil. FUndren. cap. xx, 

* Golliu d» Pliincy, op. eii. •. r. Per Ckaud. 
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asticfl. Confessing his guilt, promising due penance, and 
vowing never to touch his beard with a razor again, he was 
conducted a second time to the water, and being now free 
from all unrc|)entcd sin, he was triumphantly acquitted.* 

In fact, as the result dcixsnded mostly upon those who 
administered the ordeal,' it conferred an irresponsible 
IK>wer to release or to condemn, and it would be exiHScting 
too much of human nature to BU])poflc that men did not 
yield friM]ueu(ly to the ieuiptntton to abuse that iwwcr. 
The injustice thus practised must often have shaken the 
most robust faith, and this cause of disbelief would receive 
additional strength from the fact that the result itself was 
not seldom in doubt,, victory Ijeing equally claimed by both 
parties. Of this we have already seen examples in the 
anViirs of the lance of 8t. Andrew and of the Archbishop of 
Milan, and somewhat similar is an incident recorded by 
the Bollandists in the life of St. Swithin, in which, by mi- 
raculous interposition, the opi^osing parties beheld entirely 
different results from an appeal to the red-hot iron." 

Efforts of course were made fVom time to time to preserve 
the purity of the appeal, and to secure impartiality in its 
application. Clotair II., in 595, directs that three chosen 
persons shall attend on each side to prevent collusion;' 
and among the Anglo-Saxons, some four hnndred years 
later, Ethelred enjoins the presence of the prosecutor under 
penalty of loss of suit and fine of twenty ores^ apparently 

■ OtblfiB. Narral <!• Mir»o. quod nnptr aeflidii, Mc. (Pftirol. 146, i4S-4.) 
L«|«lng agmiii, bowerer, into lh« rin of ihmTing, npon » qolbblo ai to ibo 
kind of iminimeiii Anplojed, ib« anger of lIonTen manifetiod llaolf bj 
•Uowing him lo faU into the bandi of an onemy who pat oot bit eyes. 

* RniniTero mirnm Ibit nitra modnm, qnod faotorct annrnm ot Inia* 
tiAnem eon»plciebant; erlninatorct Ita aanam ejna Tidebaat polmam, qoaal 
penitoa fnlrnm non totigliwet ferrnm. — Mlrao. 8. Swttbnni e. ii \ 37. In 
thifl e«M, Ibo patient waa a Plare, wboto matter bad Towed to giro bim to 
the chnreh In eauo ho e»eaped. 

* Ad otramqae partem tint tomas peraonai eleetaa, no eonludlos ieri 
poftlt— Ureret ChlotharH II. eap. vii. 

23 
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for tho same object, as well us to give antkcnticity to the 
decision.^ So in Hungary, the laws of St. Ladislaa, in 1092| 
direct that throe sworn witnesses shall be present to attest 
the innocence or guilt of the accused as demonstrated by 
the result.* A law adopted by the Scottish Parliament 
under William the Lion, in the second half of the twelfth 
century, shows that corruption was not uncommon, by for- 
bidding those concerned in the administration of ordeals 
from taking any bribes to divert the course of Justice,' and 
a farther precaution was taken by prohibiting the Barons 
from adjudging the ordeal without the intervention of the 
sheriff to see that law and justice were observed.* In tho 
trial by red-hot iron, a widely prevailing custom ordered 
that for three days previous the hand should be wrapi)cd up 
to guard against its being fortified, and among the Greeks 
a carefril provision was made that the hand should be tho- 
roughly washed and allowed to touch nothing afterwards, 
lest there should be an opportunity of anointing it with 
unguents which would enable it to resist tho fire.* These 
regulations show that evils were recognized, but wo may reu- 
sonably hesitate to believe that the i*emcdies were oltectual. 

The Church was not a unit in its relations to the ordeal. 
During the earlier periods, indeed, no question seems to 
have been entertained as to the propriety of tho practice ; 
it was sanctioned by councils, and administered by ecclcBi- 
astics, and, as we have seen, numerous formulas of prayers 
and adjurations were authoritatively provided for all the 

« 

> Eiholred. in. 4 4. 

* Synod. Zabolos, oan. 37 (Baithyanl. Logg. Eeolcf. IToDg. T. I. p. ISO). 
' Et quod propUr fnoiam Judiciam ftqun, yel ferri, rel duelU, auI oajai- 

ounqae modi JudicU, nullAin lument aut oapieni peounlam, aui allud bena- 
fleium, pro quo effooins jualiiio} manaat imperfeetui. — Btatut. WilbolmiRegu 
cap. 7, 4 3. (Skene II. 4.) 

* Nnlli Baroni liceat tenere onriam aqun Tel ferri, niii ViceeomeB rel ejiu 
lerTlentei iaieraini, ad videoduu quod lex ei Juiiitia fial. — Ibid. cap. 16. 

' Bu Cange, s. r. Ftrrum caudens. 
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difrorcnt varieties in use. This anonimity was, howoTcr, 
soon diRtiir1>c(1. At tlic commcnccincnt of the sixth cen- 
tury, Avitiis, Hishop of Yienne, remonstrated freely with 
Cnndobnld on account of the prominence given to the 
hnttl(M>rdoa1 in tlie Bnrgiindian code; and some three cen- 
turies Inter, St^g^obard,, Archbishop^ o f Lyon s, attacked 
the wliole system in two powerful treatises, which in many 
points display a breadth of view and clearness of reasoning 
far in advance of his age.* Soon after, Leo lY., about the 
middle of the ninth century, condemned it in a letter to 
the English bishops ; some thirty years later, Stephen Y. 
rcpeate<1 the disapproval ; in the tenth century, Sylvester IL 
opiK>sed it; and succeeding pontiflTs, such as Alexander IL 
and Alexander III., in vain protested against it. In this, 
the chiefs of the Church placed themselves in opposition to 
thrir suliordiimtcs. No ordeal could lie conducted without 
pricfltly aid, and the frequency of its employment, which 
has 1)een seen above, shows how little the Papal exhorta- 
tions were respected by the ministers of the Church. Nor 
were they contented with simple disregard ; defenders were* 
not wanting to pronounce the ordeal in accordance with the 
Divine law, and it was repeatedly sanctioned by provincial 
synods and councils. In 853, the Synod of Soissons ordered 
Hurchard, IMshop of Chartres, to prove his fitness for the 
episcopal ofllce by undergoing it.' Ilincmar, Archbishop 
of Ulieims, lent to it all the influence of his commanding 
talents and position; the Council of Mains in 888, and 
that of Tribur near Mainz in 895, rocommended it; that 
of Tours in 925 .ordered it for the decision of a quarrel 
liotwcon two priests rcspecting certain tithes ;' the synod 
of the province of Mainz in 1028 authorized the hot iron 
in a case of murder;* that of Elne in 1065 recognized it; 

* T1i« •' Llb«r •df«rm Legem QandobAdt* * aad «* Liber eoatra Jvdioiam 
Del." 

* C«rii. Carol. Calri Til. xt. e. HI. (Belnte.) 

" CahHI. TnrAn. enn. 92!* (Merlene ei Dnrnnii. T. IV. pp. 7S-S). 

* Animlliit. Rmn. «nn. 1029. 
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that of Audi in 1068 confirmed its nse; Bnrckluut, Biahop 
of WormSi wboac colleciiun of cauoua ia still an authority^ 
in 1023 assisted at the Council of Selingenstadt, which 
directed its employment. The Synod of Gran, in 1099, 
decided that the ordeal of hot iron might be administered 
daring Lent, except in cases involving the shedding of 
blood.* In the twellth century, we find St. Bernard alluding 
approvingly to the conviction of heretics by the cold-water 
process,' of which Quilicrt do Nogcut gives us an iustaiiee 
wherein ho aidc<l the Bishop of Soissous in administering 
it to two backsliders with complete success.' Prelates 
were everywhere found granting charters containing the 
privilege of conducting trials in this manner. It was some- 
times specially appropriated to members of the church, 
who claimed it, under the name of "Lex Monachorum," as 
a class 4>rivilcge exempting them ft*om being parties to 
the more barbarous and uncanonical wager of battle;^ and 
in 1061 a charter of John, Bishop of Avranches, to the 
Abbot of Mont S. Michel, alludes to hot water and iron as 
\he only mode of trying priests charged with olfenccs of 
magnitude.' There was therefore but slender ground for 
so eminent a canonist as St. Ivo of Chailres, about the 
same period, to insist that ecclesiastics enjoyed immunity 
from it, while admitting that the incredulity of mankind 
sometimes required an appeal to the decision of Ilcavcu, 
even though such apixuils wore not commanded by the 

* natibyMl, L«gg. Eoclof. Hung. 11. 126. 

* Ex»mlnaU judioio aqaiB meodiioM invontl mnt «... aqua 90§ non lai- 
dpienU. — In Canlioa, Sermo 60. (AmeUbon.) 

' n* VIU fQA, Lib. III. o»p. 18. 

* Tb«odArleiu Abbai Vie«-Ooniiiem adiil paratiu ftut oalldl ferri jadieio 
Monndum legem monaoborom per fuuin bomlDem probare, ani Moio ei 
baealo leoandam legem eeoulariam deffendere. — Annal. Bonedtci. L. 67, No. 
74, ann. 1036 {ap. Uoaard, Loix Ano. Vran. I. 267). 

' Jadicinm ferri Igoiti el aqam ferreniia Abrineie portarelar, li eleriol 
lapfl in eulpam degradaUonii forte inTeifireniiir. — Cbart Joan. Abrino. 
(Patrolog. 147, 266.) 
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Divine Inw.* Pope Calixtus II. himself, aboat the sdroe 
period, gave his sanetioii to the systeni, in tlie Council of 
lUieimfl, in 1119.* About the same period, the learned 
priest Ilonorins of Autun specifies the benediction of the 
iron and water of the ordeal as part of the legitimate Amo- 
tions of his order;* and even Gratian, in 1161, hesitates to 
condemn the whole S3'Btem, preferring to consider the canon 
of Stephen Y. as prohibiting only the ordeals of hot water 

' If erbort, ni»liop of !• Manp, wai seoatMl by Utnrj I. of Sngl««d of on- 
doAYoring to botray Uiat oiiy lo il« former niAtUr, Md wm ordorod to provo 
bit iDnoeeneo by tbo ortUal of boi Iron. Ito MSiir«d bim (Rplit. 74) 
that no law or ca»toni reqalrod li of an oeolotiMtio, and wo may preramo 
thai ebarebmen knew too mnob of tbe ordeal io irnsi UienmolroB willingly 
to ii, oieept wboro ibo manasement waa In ibolr own bandt. A eoainry 
earlier, Si. Abbo of Fleary had claimed Ibe tame exemption for bit order— 
" Boee fama ex lit, qnod contra dlrlnaa homanaaqne legea abbaa Ignlio forro 
•o purgare Yolait" (Abbon. Floriae. Bplst. tUI.) Ito, bowoTor, allowa It 
for laymen. '* Nod negaraat tamen qnin ad dlvlna aliqnaado reenrrendam 
•it teetlmonia quando, prmeedente ordinarla aeeotatlone, omnino deannt 
hnmana teetimonla : noa qnod lex boo Inatitoerit diTina, fed qnod ozigat 
Ineredalitaa bumana." (Bpiat. S5S.) And again: '*Vel,ti id ibeere bob 
poterit, eandentii ferrl examiaatlono innoeentlam saam oomprobet. 8i beo 
oanm apnd me ita ▼entllarelar, ita eam rellom traotarl** (Bpiat. S49). And 
Ib BBoiher Inetanee be pronooneei ibe roeali of raob a trbil to bo a deeialoB 
beyond appeal. "Andlri enlm qood yir llle do qno agitar, do objeoto erimlao 
examiaaiione Igniil ferrl se pargaverli, et a Imtione Ignli illmtot repertaa elt. 
Qnod ei Ita e et . . . eontra dl? innm ieetimonlnm nollnm nlterlna InTOtilgaa- 
dam InUnigo eeae Jadieiam.** (Bpift. m.) 

The Immanity claimed by eccleeiaeiloi In Bngland alao la ebown by Beg- 
behri, Arcbbbhop of York, who directed that when they wero vnable to pre* 
enre compargatorp, their nniopporiod oath on the croaa waa rafllelenl, their 
panlphmeni, if gnlUy, being left to Ood. *'Pro Idclreo sanoimni enm oal 
crimen Imploglior, ni ponat anper capat ejni cmcem Domini, et teetetor per 
VlTeniem In aecttla, cnjns patibvlam est crvx, wese Immnnem eme a peecato 
bnjntmoili. Bt ■Ic omnia dimitlenda rant jndiclo Del."~Dialog. Bcgbert. 
Bbor. Int4»rrog. iii. (Thorpe, II. 88 ) 

* Da Cange, i. ▼. JvAitinm frohahiU, 

* Gemma Animm, Lib. t. cap. 181. At leant thii le tbe only reading wblob 
win make aenee of the paraege — **I!ornm oflleivm eat . . . vol nnptlaa vol 
arma, toI peraa, Tel baenloe Tel Jndlola ferre et aqnaa Tel eandelaa . . . 
benedioere," where "ferre et aquae** It cTlJenily cormpl for ** ferrl et 
aqnm." 

23* 
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"and iron.* As lato as 1215, the ferocious inquisitor Conrad 
of Marburg made frigktfui use of tlie liot irou iu eradicating ~ 
the Albigensian heresy ivhicli was spreading through Ger- 
many ; in that year he examined by its means no loss tiian 
eighty unfortunates in Strasburg alone, nearly all of ivhom 
were forthwith transfeiTod to the stake.' 

This discrepancy is easily explained. During the tenth 
and eleventh centuries, the chair of St. Peter was occupied 
too often by men whose more appropriate sphere of action 
was the brothel or the arena, and the influence of the Paiuicy 
was feeble in the extreme.* The Eternal City was civilly 
and morally a lazar-house, and the Popes had too much to 
do in maintaining themselves upon their tottering thrones 
to have leisure or inclination for combined and systematic 
efforts to extend their power. The Italian expeditions of 
the Saxon and Franconian Emperors gradually brought 
Italy out of the isolation into which it had fallen, and 
under Teutonic auspices the character of the Pontiffs 
improved as their circle of influence widened. At length 
such men as Gregory YII. and Alexander III. were able to 
claim supromacy over both temporal and spiritual affairs, 
and, after a long resistance on the part of the great body 
of ecclesiastics, the tiara triumphed over the mitre. During 
this period, the clergy found in the admuiistration of the 

' Hoo AnUni uirnm ad omnia genera purgatlonlf, an ad beo duo ianium, 
qu0 hie probibita ewe ridentar, periineat, non immeriio dabltaiur propter 
Mcriftcinm lelotypio), el illud Gregoril. — Can. ConittluistI, oaiit. ii. Qiia»i. 6. 

* Tritbem. Cbron. Ilireaug. ann. 1216. 

' In 063, a eoancil of biibops beld by Oiho I. to depose Jobo XII. pro- 
noDDoed tbat ibe Pope bad turned bii reaidenoe Into a brotbel — **Mnctttni 
palatium lupanar et proitlbalain feeine*'— and was in the babit of leading 
bif own eoldiers *'inoendia fecieeo, onra aooinotain, galea et lorlca Indatum 
oue." (Litttprandi Hlit. Otton. oap. x.) Otbo III. in 008, wben reitoring 
a portion of tbe alienated patrimony of St. Poter, allodef to tbe dimlnisbed 
Inlluenoe and authority of tbe Papal Bee. '* Itomam eapnt mundi prefltemur. 
Romanam Becleeiam matrem omnium Boolefiarnm eiae testamur ; fed Ineu- 
ria et Ineolentla Pontiftoum longe aum olaritatii titulos obfuacafM." (Qoldatt. 
Conitit. Imp. I. 226.) 
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onlonl a Bonrcc of power and profit which naturally rendered 
them unwilling to abandon it at ilic Papal mandate. There 
were fees to Ihs received for its honest/ bribes for its dis- 
honest, application ; chartered privileges existed in fiivor of 
chnrches and monasteries, by which tliey derived a certain 
revenue, and the holy relics in tlicir keeping were rendered 
a source of gain considerably greater than that which ac- 
crued merely from the devotion of the faithful." It afforded 
the means of awing the laity, by rendering the priest a spe- 
cial instrument of Divine Justice, into whose hands every 
man felt that he was at any moment liable to fall; and 

' B7 tiio Mia of Ui« Synod of liUleboDiio, In 1080, « eonTlelloii by iho 
boi-lnm ord«ftl caUilod a flno for Ui« benefll of tbo Bitbop. (OrdoHo. Vital. 
IA\ T. eap. ▼.) By ibo lnwf of St. Ludiilaa, in Hungary ibe stipend of ibo 
ofleintlns prictt for tbo red-hot Iron wm doable tbat wbicb be receiycd for 
the water ordeal^*** Pretbyter de ferro dnaa penpaa et de aqua nnaoi penaam 
aeeiphit.'*-4lyBod. Zabolea, ana. 109S, ean. S7 (Battbyani, T. I. p. 439). 
Otldly enoogh, Iba Swedlib laws n|ade the snceeraAil party pay the fee of tbo 
oAelating prleit — a praetlee auflieiently degrading to the aaoerdotal ebarao- 
ler. ** 6i fnerit Inneeena Jodicatoa, peranlrat laboria soi pretlum aaeerdoti : 
ai Toro ealpabilia, ad aetorem lUina mereedia aolotio, Jaxta eocleaia toI pro- 
▼inoiaB eonavetodinem pertinebit *'— Leg. Soaaiear. Lib. Tii. 0. 16 (Da Oange, 
a. ▼. PerrMm tandem), 

* Cbartera of thia naiare are alnoat too nomeroaa to require more than aa 
annrton. One or two cxamplea may, however, be qnoled. Thva Tblbaat the 
Qreat of Champagne, In 1148, granta to the ohnrob of St. Mary Magdalen of 
Chaleandon the exelaalTo pririlege of adraialaterlng the neeeaaary oatba on 
aneh oeeaaloni : " No alleai lloeret axfalbere aaneta ad aaeramenia Jaranda 
in Tllta Caairidnni prnter miniatria prcefataB eeelealm, oranibna dnellla Tel 
aaemmentli,** etc. (Do Cange, a. ▼. Atlramirt.) In 1182 we And the VIoomte 
di* Ilrarn making OTer to the Abbey of la Seanvc the revenne arlalng from 
the marble batin uaed for Ibe trial by boiling water at Gararret. (ReToe 
lliat. de Droit, I8ftl, p. 478.) Spelman giTeatbe following, by which 
Henry HI., In I2S7. granted to the monka of Semplingbam the right to bold 
the ordeal, among other JvrlMlietlona: *' Uabeant . . . enrlam aaam et Jnatl- 
Uam, enm aaka et poka et tbol et theam . . « et ordell et oreat,** ete. 

Perbapa Ibe moat remarkable axample la eontained In the Statntea of Ring 
Coleman of llangnry, collected In 1009, by which he prohlbita the admlnia* 
tratlon of the onleal In the am alter ehnreh^P. reiwtrving Ibe prir liege to the 
calhMral peata ami olh^r important eatabllahmenta.~l>ecret. Coloman. c. 11. 
(Uatlhyani, T. I. p. 454.) 
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even worse uses were sometimes made of the irresponsible 
power thus intrusted to unworthy ministers. From the 
decretals of Alexander III. we learn authoritatively tlmt 
the extortion of money from innocent persons by its in- 
strnmentality was a notorious fact' — a testimony confirmed 
by Ekkehardus Junior, who, a century earlier, mokes the 
some accusation, and moreover inveighs bitterly against 
the priests who, to gratify the vilest instincts, were in the 
habit of exposing women to the ordeal of cold water, that 
they might strip them for the purpose." 

At length, when the Papal authority reached its culmi- 
nating point, a vigorous and sustained effort to abolish the 
whole system was made by the Popes who occupied the 
pontifical throne from 1159 to 1227. Nothing can be mora 
peremptory than the prohibition uttered by Alexander HI.' 
In 1181, Lucius III. pronounced null and void the acquittal 
of a priest charged with homicide, who had undergone the 
water-ordeal, and ordered him to prove his innocence with 
compurgators,* and the blow was followed up by his succes- 
sors. Under Innocent III., the Fourth Council of Lateran, 
in 1215, formally forbade the employment of any ecclesias- 
tical ceremonies in such trials ;* and lui the moral infiuenco 
of the ordeal depended entirely upon its religious associa- 
tions, a strict observance of this canon must speedily have 
swept the whole system into oblivion. Yet at this very 
time the inquisitor Conrad of Marburg was employing in 

' Poft Oonoil. LaUran. P. ii. oap. 3, 11. 

* Uolopbernioot .... Pretbyieroi, qui animai bomlnnm earSiaime appre- 
eietai Tendanl; foemlnaf nudatas aquii immergl impudioii ooulUourlose per- 
ipifiiant, aui grand! m preiio ndlmere coganl. — Be Oaaibus 8. Galli, oap. xiv. 

' Neo Ipflum exbib«re, neo allquomodo to volumoi postularo, tmo apoaiolioa 
aoiboriUU prohibemuf flnnissime. — Alex. III. Bplst. 74. 

* Can. Bx tnarumi Extra, D« purgatione oanonioa. 

* Neo . . . qnUquam purgationi aquas ferventia vel Arigldas, aen ferrl oan- 
dentia ritum eujualibet benediciionia aeu oonieorationla Impendat.— Ooneil. 
Latoran. ean. 18. In 1227, tbe Council of Trivoa repeated ibe probibiiion, 
bul only applied It to ibe red-bot iron ordeal. " Item, nullua aaeerdoa oan- 
dena ferrnm benedioat." — Concil. Trevirena ann. 1227, cap. ix. 
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dcrmany ilio red-hot iron as n incnnR of condemning his 
iinfortunatc victims by wholesale, and tift chronicler relates 
that, whether innocent or guilty, few escaped the test.* The 
canon of Lateran, liowever, was actively followed np by the 
Vnim\ legates, and the effect was soon discernible. 

I'erhnps the earliest instance of secular legislation di- 
rected agahist the ordeal, except some charters granted to 
communes, is an edict of Philip Augustus in 1200, bestow- 
ing coriain privileges on the scholars of the University 
of Paris, by which he ordered that a citizen accused of^ 
assaulting a student shall not be allowed to defend himself 
cither by the duel or the water-ordeal.* In England, a\ 
rescript of Henry III., dated January 2t, 1219, directs tlip_ 
Judges then starting on their circuits to employ other modes i 
of proof— "seeing that the Judgment of Arc and water is 
forbid<len by the Church of Home."' A few charters and 
confirmations, dated some years subsequently, allude to the 
privilege of administering it ; but Matthew of Westminster, 
when enumerating, under date of 1250, the remarkable 
events of the half century, specifies its abrogation as one 
of the occurrences to be noted,* and we may conclude that 
thenceforth it was practically abandoned throughout the 
kingdom. This is confirmed by the fact that BractonjVriU^^ 
ing alH>nt the same time, refers only to the Wager-of battle *^ 
as a legal procedure, and, when alluding to other forms, 
s|)eaks of them as things of the past About the same time, 

' Niiai in eWiUU Argenilneiiii hoe anno bob miBBt qvtm ooiog IbU BBoioro 
•owfrohoBti tant, qvof oiomortioi ttnUr Jvdlolo forri OBBdoBtli oiBoilniiro 
eoBirft prohlbiUonom obbobIi pablloo oontaoTlt ; ot Ib qaof fomiBi BdBnll, 
moz IfpiibBt trsdldlt. Und», pftveUtlmif ozoepili , ooiBOf qBl eoram oo wbioI 
MOirati fvlwoni, et per Jodlelom forrI enndonlii •znminail, rldebBBUr lllom 
plorof dsmniiTimo lanoeontot, dnm oBBdent formni a peeoBiia Ball«ni ropo- 
riroi BHoBvni. — Triihom. ChroB. HtrMog. bbb. 1216. 

* FonUnoB, IV. 04S. 

* BpeliBiB, OloM. fl. T. JWi/iWnm. 

* Prohlbitam tfi jBdielnn quod Bert oobsbotU p«r Igncm el por tqaaa.— 
Mai. WefinoB. aaa. 1S60. 
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Aloxnndor II. of Scotland forbade its ubo in cases of thcll.^ 
Nearly contemporary was the Neapolitan Code, promul- 
gated in 1231, by authority of the Emperor Frederic II., in 
which he not only prohibits the use of the ordeal in all 
coses, but ridicules, in a very curious passage, the folly of 
those who could place confidence in it.* We may conclude, 
however, that this was not effectual in eradicating it, for, 
fifty years later, Charles of Anjou found it necessary to 
repeat the injunction.' About the same time, Waldcmar II. 
of Denmark, Hakonsen of Iceland and Norway, and soon 
afterwards Birger Jarl of Sweden, followed the example.* 
In Frisia we learn that, in 1219, the inhabitants still refused 
to obey the papal mandates, and insisted on retaining the 
red-hot iron ;* though a century later the Laws of Upstal- 
lesboom show that ordeals of all kinds had fallen into 
desuetude.* In France, we find no formal abrogation i)ro- 

' De e«iaro non AaI Jndioinm per aqatm t«1 ferrnm, ut eonaaetom Aiit 
aniiquU tomporibui.^8Utul. Alex. II. cap. 7^3. 

* Legei qnn a qaibatdam ■iiuplioibui lunl dioto parlbilea .... prnMnlia 
notiri nominia aanoiionU edioio in porpoluuu inhibttiilMi omnibua regnl 

I BOiiri Judlclbna, al nullua ipaaa legM piiribiUa, quo abaooniNO a veriUlo 
d«bor«nl poUua nunoapari, aliqulbua Odelibua noitria Indiooi. .... Eurtiin 
•tlnim aenanm non tarn oorrigendnm duzimni qnam rtd«ndnm, qal naiuraUm 
oandentia ferri oalor«m topeaoera, imo (quod aai atullina) frigeaeare, nnUa 
Joaia eaaaa anpervenisnta, eonOdani; aai qui ream eriminia oonalituian, ob 
oonaoianiiam Iniain tanium aaaarnnt ab aqnas frigidas elomanto non raoipl, 
qnom anbmergi poUua aaria oompatenlia retanlio non parmiUii. — Conaiit. 
Blonlar. Lib. ii. Til. 81. Thia laat olauaa would aeam to allnda to aoma 
artlfloa of tba oparatora by whiob tha aoouaed waa praranted from ainking in 
iha oold-watar ordeal, wben a oonrielion waa deairad. 

Thia eouimon aenaa riew of the miraolea ao generally belieTed la the more 
remarkable aa eoming from Frederia, who, a few yeara prerioaaly, waa fero- 
eioualy Tindioatlng with fire and award the aaneliiy of the Holy Saamleaa 
Goal againat the aaperaiona of unbelieving haretloa. Bee hia OonatilutioDa of 
1221 in Goldaatua, Conat. Imp. I. 203-4. 

* Statut. MSS. Oaroli I. eap. xzii. (Du Oange, a. t. Ltx Pan6.) 

* KSnigawarier, op. oil. p. 170. 

* Bmo, the aontemporary Abbot of Wlttewernm, Inataneaa thia diaobe- 
dianoe aa one of the cnuaea of the terrible inundation of 121 tf. Bmon. 
Chron. ann. 1219 (Mailhoi Analeot. III. 72). 

* iKBued in 1323. 
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miilgAiccI; but the contempt into which tho system hnd 
fallen is abundantly proved by the fact that in the ordi- 
nances and books of practice issued during tho latter half 
of the centuf}*, such as the MahlissemerUs of St. Louis, the 
Conseil of Pierre dc Fontaines, the Coutumes du Beauvoisis 
of Deaumanoir, and the Livres de Jositce et de Plei^ its 
existence is not recognized even by a prohibitory allusion, 
the Judicial duel thenceforward monopolizing the province 
of irregular evidence. Indeed, a Latin version of the 
Coutumier of Nonnand}^ dating about the middle of the 
thirteenth century, or a little earlier, siieaks of it as a 
mode of proof formerly employed in cases where one of 
the parties was a woman who could find no champion to 
undergo the wager of battle, adding that it had been for- 
bidden by the church, and that such cases were then 
detonnincd by inquests.* 

tiermany was more tardy in yielding to the mandates 
of the church. The Teutonic knights who wielded their 
proselyting swords in the Marches of Prussia introduced 
the ordeal among other Christian observances, and in 1225 
Ilonorius IIL, at the prayer of the Livonian converts, 
promulgated a decree by which he strictly interdicted its 
use for the future.^ Even in 1279 we find the Council of 
Buda, and in 1298 that of Wurtzburg, obliged to repeat 
the prohibition uttered by that of Lateran." The independ- 
ent spirit of tho Empire, however, still refused obedience 
to the commands of the Church, and even in the four- 

' Ollm aiaUtr«t orlmlnftUbw ea«fte loMeiii*, turn bob 1i«b«r«Bt q«l ••• 

der«Bd«r«nt, m pvrgabftat p«r aqvam Bi qvovUm hi^annodl ab 

•««lMilA enlholiea laBl abtelwa, lnq«isieioB« loeoium •orvm AvqatnUr 
vUmar et In maUrl«.-^Cod. Leg. Hornan. P. ii. e. x. ff t, 8. (Lodewig, 
R«liq. Mpctonim. VII. 201) II to a IIUI« •ingnUr thai ih« tana phra«e it 
ralaioad In the aathenlic eopj of the Coatamier, In foreo anlil tho olooe of 
ibo •ixlecnib eenlaij. — Abo. Coai. do Nonnaadie, o. 77 (Doardol do Hieho- 
boarg. IV. 83). 

* Can. Dilooii, Rztra, Do Porgailono Vnlgarl 

* Datlbjoal, Lrgg. Bcolof. Hang. T. ii. p. 43C.— llarUheiiB, IV. 27. 
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teenth century the ancestral customs were preserved iu AiU 
vigor as regular modes of procedure in a manual of legal 
practice still extant. An accusation of homicide could be 
• disproved only by the judicial combat, while in other felo- 
nies a man of bad repute had no other means of escaiic 
tlian by undergoing the ordeal of hot water or iron.* 

In Aragon, Don Jayme I.^ in 1247, prohibited it in the 
laws of Iluesca,* and in 1248 in his revision of the consti- 
tution of Majorca." In Castile and Leon, the Coiuicil of 
Palencia in 1322 was obliged to threaten with excommuui- 
cation all concerned in administering the ordeal of fire or 
of water,* which proves how little had been accomplished 
by the enlightened code of the '^ Partidas," issued about 
1260 by Alfonso the Wise. In this the burden of proof is 
expressly thrown upon the complainant, and no negative 
proofb are demanded of the defendant, who is siiecially 
exempted from the necessity of producing them;* and 
although, in obedience to the chivalrous spirit of the age, 
(he battle ordeal is not abolished, yet it is so limited as to 
bo practically a dead letter, while no other form of negative 
proof is even alluded to. 

. Although the ordeal was thus removed from the admitted 
Jurisprudence of Europe, the principles of faith which had 
given it vitality were too deeply implanted in the popular 

' Baud teotti pnrgare te possii impniatoram oriminnm ergo qoam, ui gnpra 
dloiam, ferro oandente iaoto. — RiohtBtich Landreobi, cap. lii. The taiue 
proTiaioDi ar« to be found in a Fronob version of ibe Spoculum Bnevionni, 
probably made towards Ibe close of tbe fonrteenib century for ibe use of Ibe 
western provinces of ibe Empire. — Miroir de Sonabe, P. i. o. xlviii. (]£d. 
Ilaiile, Neufcbatel, 1843). 

* Pu Oange, s. t. Ftrum eauden*. 

* Pro aliquo orimine vel delicto, vel demanda, non faoietis nobisoum vel 
eum bajulo aui curia eivitatis, neo Inter tos ipsos, batalam per ferrnm call- 
dum, per bominem neo per aquam, vel aliam uUam rem. (Du Cange, s. v. 
Jkttalia,) 

* Du Oange, a. v. Fem&m eaud^fu, 

* Non es ienuda la |Mirto de probar lo que ulega porquo non lo podrie 
laeer.--Lus Sicte Partidas, V. iii Tit. xiv. 1. 1. 
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mind to bo at onco eradicated^ and accordinglyf as we have 
seen above, instances of its employment continued occap 
sionally for several centuries to disgrace the tribunals. The 
ordeal of battle, indeed, as may be seen ia the preceding 
essay, was not legally abrogated until long afterward; 
and the longevity of the popular belief, upon which the 
wliole system was founded, may be gathered from a remark 
of Sir William Staundford, a learned judge and respectable 
Icp^al autliorit}', who, in 1557, expresses the same confldent 
exi)ectation of Divine interference which had animated Ilino- 
niar or Poppo. After stating that in an accusation of 
fclonj^ unsupported by evidence, the defendant had a right 
to wnger liis battle, he proceeds : ^* Because in that the 
npiicllant demands judgment of death against the appellee, 
it is more reasonable that he should hazard his life with 
the defendant for the trial of it, than to put it on the 
country .... and to leave it to God, to whom all things 
are ojwn, to give the verdict in such case, scilicet^ by 
attributing the victory or vanquishment to the one party 
or the other, as it pleascth llim."^ 

The papal authoritj^, however, was not the only element 
at work to abolish this su|)er8tition. The revival of the 
Roman law in the twelflh and thirteenth centuries did 
much to influence the secular tribunals against all ordeals, 
as has l)een seen in the case of the wager of battle. So, 
also, a powerful assistant must be recognized in the rise 
of the communes, whose sturdy common sense not infre- 
quently rejected its absurdity. Accordingly, we find that 
it is rarely comprehended in their charters, as it is in 
those granted to abbeys and monasteries, while occasion- 
ally a sjiecial exemption is alhideil to as a privilege.* The 

' PleM del Corone, ehap. zt. (qaoted In 1 Ditniewall k Ald«r»oii, 4S8). 
* An limtMiee of ihb oc«art m earlj m 1132. in n cbmrter granted by King 
Roger of Naplea to the InbnbiUnU of Bnri : ** Ferrnm, OMarnm, pognav. 
24 . 
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influence of the commercial and municipal spirit, fosterecl 
by the establishment of chartered towns, in dissipating 
the mists of error and prejudice, is farther shown by tlie. 
fact that the early codes of commercial .law* make no 
reference whatever to the proof by ordeal, though some 
of those codes were drafted at a period when it was a 
recognized portion of ordinary jurisprudence. The Rdles 
d'Oldron, the laws of Wisby, and the Oonsulat de la Mcr 
endeavor to regulate all questions by the reasonable ntles 
of evidence, and offer no indication that the judgment of 
Qod was resorted to when human means were at fault 
Indeed, King Amaury, who ascended the throne of Cyprus 
in 1194, specifically declares, in a law embodied in the 
Assises de Jerusalem, that maritime causes are under the 
jurisdiction of a special court, instead of the ordinary civic 
tribunal, in order to avoid the battle ordeal permitted by 
the latter;* from which we may safely assume that the 
other forms of ordeal were equally ignored by the maritime 
law dispensers. The same spirit is shown in a treaty of 
1228 between Riga, a member of the Ilanseatic League, and 
Mstislaf Davidovitch, Prince of Smoleusko, which among 

aqQAin, Tobii non Jndio*bil.T«l Jaclioari faoi«l.*' (Muratorii AnUq. Ital. 
]>iM«ri. 88.) 

Bo alio in ih« Charier of Qeertsbergh, eonflrm«d by Baldwin of ConitanU- 
noplo, Bar! of Flanders, In 1200. — '* Item nemo cogatnr inire duellum, Yel 
inbire Jadiciom ignis ei nqnic," (Mir»i Diplom. Belgio. e. Ixvii.)— while, at 
the same lime, no donbt those who desired the ordeal were not debarred 
from it, Of is shown by the interpolotion in another MS. of the words " nisi 
spontanons" (Le Glay, Rerae de MiriDOs, p. 32). It is a Hltle singular, 
however, to find in the Franc de Bruges in 1190 the whole syttem of or- 
deals in full and oommon use. Kvery Satorday, a certain time was set apart 
for the courts to take cognisance of them — **Bt t«nipus duellorum et banni- 
tornm a scablnis Ibi statutum obserYabunt, ita nt de bannitis prime, poetea 
de duellis traotandnm et de judieiis aqusB et ferri.*' — Kenre de Bruges, ^ 01. 
(Warnkunig. Hist, de lo Fland. IV. 377.) 

* For oe que en la oort de la mer na point de batalile por preuYe ne per 
demando do oeluy veage, ot en I ai|tre cort dos borgels deit areir espreuves 
par bataille.— Baisse Court, cap. 43. 
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its provisions especially exempted the QermanR in tbe terri- 
tory of the latter from all liabilit}' to the ordeal of hot iron 
Aiid ofbattle.* 

Although wo may hail the disappearance of the ordeal as 
marking an era in human progress, yet should we err in 
deeming it either the effect or the cause of a change in the 
constitution of the human mind. The mysterious attrac- 
tion of the unknown and undefined, the striving for the 
unattainable, the yearning to connect our mortal nature 
with some sui)ernal power — all these mixed motives assisted 
in maintaining superstitions similar to those which we have 
thus passed in review. The mere external manifestations 
were swept away, but the potent agencies which vivifled 
them remained, not |)crhnps less active liecause they worked 
more secretly. Thus generation after generation of follies, 
strangely aflllintcd, waits on the successive descendants of 
nmn, and per])etuatcs in another shape the superstition 
which we had thought eradicated. In its most vulgar and 
abhorrent form, we recognize it in the fearful epidemic of 
sorcery and witchcraft which afllictcd the sixteenth and sev- 
enteenth centuries ; sublimed to the verge of heaven, we see 
it reap])ear in the seraphic theories of Quietism ; descend- 
ing again towards earth, it assumes the mad vagaries of 
the Convulsionnaires. In a different guise, it leads the 
refined scepticism of the eighteenth century to a belief in 
the sn|iernatural powers of tlie divining-rod, which could 
not only tmcc out hidden springs and dccp-buricd mines, but 
could also discover crime, and follow the malefactor through 
all the doublings of his cunning flight.* Each age has its 

■ Trtil^ d« 122S. mrl. S. (EraMaz, niiiotre d« RiimIo II. 272.) 
* Wh«ii, in 1tt02, JMM|ueii Ajmmr aliriMUd pablie aii«nlloB toUi« minielea 
of lb* dirlning.rod, h« wm eallad to hjona to Mtbi ib« polle* In difeoYer- 
Ing lh« perpelnitorfl of a mjiteriont marder, which had eonpletoly baflled 
ih« ngoiiU of Joilie«. Aided by hit ta^, h« tneed the erlmiiiiilt, by Uad 
and water, from Ljonf to Beaueaire, whero bo foond in priion a man whom 
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own sins to answer for, its own puerilities to 1)0wail — Imp- 
piest that which best succeeds in hiding tlicm, for it can 
scarce do more. Here, in our boasted nineteenth centur}', 
when the triumph of human intelligence over the forces of 
nature, stimulating the progress of material prosperity with 
the press, the steam-engine, and the telegraph, has deluded 
QS into sacrificing our psychical to our intellectual being — 
even here the duality of our nature reasserts itself, and in 
the obscene blasphemy of Mormonism and in the fantastic 
mysteries of pseudo-spiritualism we see a protest against 
the despotism of mqre reason. If we wonder at these per- 
versions of our noblest attributes, we must remember that 
the intensity of the reaction measures the original strain, 
and in the dismal insanities of the day we thus may learn 
how utterly we have forgotten the Divine warning, "Man 
shall not live by bread alone I" 

Which age shall cast the first stone f When Cicero 
wondered how two soothsayers could look at each other 
without laughing, he showed that the grosser forms of 
Bui)erstition were not universally shared. Such, wo may 
bo assured, has been the case at every period ; and, in our 
own day, can we, who proudly proclaim our disbelief in the 
follies which exist around us, individually assert that we 
have not contributed, each in his own infinitesimal degree, 
to the causes which have produced them f 

he deolared to be a partielpani, end who floAlly confened the erime. Aymar 
wae »i length proved to be merely a clerer oharlatan ; but the mnnia to 
whioh he gave rUe lasted through the eighteenth oontury, and nearly at ita 
oloM bia wonden were rWalled by a brother sharper, Campetti. 



IV. 
TORTURE. 



Tnv preceding essays have traced the development of 
sacramental purgation and of the ordeal as resources de- 
vised by hnman ingenuity when called upon to decide ques- 
tions too intricate for the impatient intellect of a rude and 
scnii-barlmrous age. There was another mode, however, of 
attaining tlic same object, wliicli has received the sanction 
of the wisest law-givers during the greater part of the 
world's history, and our survey of tlie field of irregular 
testimony would be incomplete without glancing at the 
snbject of the judicial use of torture. 

In the early stages of society, when force reigns supreme 
and law is but an instrument for its convenient and efiective 
exercise, tlie judge or the pleader would naturally seek to 
extort from the reluctant witness a statement of what he 
niiglit dcHire to conceal, or from the presumed criminal a 
confession of liis guilt. To accomplish this, the readiest 
means would seem to be the infliction of pain, to escape 
from which the witness would sacrifice his friends, and the 
accused would submit to the ixsnalty of his crime. The 
moans of administering graduated and eflcctual torment 
wouM thus 1)e sought for, and the rules for its application 
would in time be develo])ed into a regular system, forming 
part of the recognized principles of jurisprudence. 

The only subject of surprise, indeed, is that torture was 
not more generally authorized in primitive times. To the 
parent stock of the Aryan family of races it would appear 

24* 
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to have been unknown: at least, it has left no recorded 
trace in the elaborate provisions of the Hindu law oil it 
has existed for three thousand years.* Among the Semitic 
nations, too, the jurisprudence of Moses is free from any 
indication that such expedients were regarded as legitimate 
among the Hebrews. The connection between the latter 
and the Egyptians would appear to warrant the conclusion 
that torture was equally unknown to the antique civilization 
of the Pharaohs, and this is confirmed by the dcscri[)tion 
which Diodorus Siculus gives of the solemn and mysterious 
tribunals, where written pleadings alone were allowed, lest 
the Judges should be swayed by the eloquence of the human 
voice, and where the verdict was announced, in tlie unbroken 
silence, by the presiding judge touching the successfhi suitor 
with an image of the Goddess of Truth.* 

In Greece, we find the use of torture thoroughly under- 
stood and permanently established. The ollgardiical and 
aristocratic tendencies, however, which were so strongly 
developed in the Hellenic commonwealths, imposed upon 

* In Book Tin. of Ibo IniiiinUi of Mmio ibero are vory minute dirooilont 
M to cridenoo. The teitiinony preforred U that of witnesaoi, wboM eom- 
parative credibility it very earefally diseuiaed, and wben tbat is not pro- 
curable, tbe portiei are ordered to be iworn or to be lubmitted to the ordeal. 
These principles hare been transmiUed unchanged to the present day. See 
the Ayeen Akbery, Tit. Beybar, Vol. II. p. 404, and Ualhed*s Code of 
Qentoo Laws, obap. xviii. 

* Diod. Sicnl. i. Ixzr— Sir Gardiner Wilkinson (Ancient Egyptians, Vol. 
II.) figures several of these little ininges. 

That torture was a customary legal procedure in Egypt has been assumed by 
some writers from a pessnge in iBlian to tbe effect that Egyptians were eo^» 
monly regarded as capable of dying under torture in preforenoe to rcTealing 
the truth — "ASgyptios aiunt patlentisslme ferre tormenta: et citius mort 
hominem JBgyptiam in qumstionibus tortum examlnatumque quam veritatem 
prodere." (Var. Hist. vii. STiil.) This can hardly, bowoTer, be considered 
to proYo anything. In the time of JBlian, the Egyptians bad been for five 
centuries under Greek or Roman rule, and had probably acquired ample 
experience of torture. There were doubtless, also, numerous Egyptian slaves 
scattered throughout the Empire, where they must have bad suflloient oppor- 
tunity to earn their reputation for endurance. 
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it n limitntion chnractcriBtic of the pride and self-respect of 
the ^ovorniiig order. As n general rule, no freeman could 
lie tortured. Even freedmen enjoyed an exemption, and it ' 
was reserved for tlie unfortunate class of slaves, and for 
strangers who fonncd no part of the body politic Tet 
there were exceptions, as among the Hhodians, whoso laws 
authorized the torture of free citizens ; and in other states 
it was occasionally resorted to, in tlie case of flagrant po- 
litical offences; while tlie people, ac*ting in their supreme 
nud irresponsible authorit}^ could at any time decree its 
n pplicat ion to any one irrespective of privilege. Thus, when 
Ilipparchus was assassinated by Ilarmodius, Aristogiton 
was tortured to obtain a revelation of tlie plot, and several 
similar proceedings are related by Valerius Moximus as 
occurring among the Hellenic nations.* The inhuman tor- 
ments inflicted on Philotas, son of Parmenio, when accused 
of conspiracy against Alexander, show how little real pro- 
tection existed when the siifety of a despot was in question : 
and illustrations of torture decreed hy the people are to be 
seen in tlie proceedings relative to the mutilation of the 
statues of Uermes, and in the proposition, on the trial of 
riiocion, to put him, the most eminent citizen of Athens, 
to the rack. 

In a population consisting largely of slaves, mostly of 
the same race as their masters, often men of education and 
intelligence and employed in positions of confldence, legal 
pro(*(*cilings must frccpicutly have turned uiion tlicir evi- 
dence, in lK)th civil and criminal cases. Their evidence, 
however, was inadmissible, except when given under torture, 
niid then, by a singular confusion of logic, it was estimated 
ns tlio moHt convincing kind of testimony. Consequently, 
the torturing of slaves forme<l an imiK)rtant portion of the 
adniiniKlrntion of Athenian justice. Kither party to a suit 
might ofler his slaves to the torturer or demand those of 

* Lib. III. wp. iU. 
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his opponeht, and a refusal to produce them waa regarded 
as scrionsly compromising. When both parties tendered 
tbeir slaves, the Judge decided which should be received. 
Even without bringing a suit into court, disputants could 
have their slaves tortured for evidence with which to effect 
an amicable settlement 

In formal litigation, the defeated suitor paid whatever 
damages his adversary's slaves might have undergone at 
the hands of the professional torturer, who, as an expert 
in such matters, was empowered to assess the amount of 
depreciation they had sustained. It affords a curious com- 
mentary on the high estimation in which such testimony 
was held to observe that, when a man's slaves had testified 
against him on the rack, they were not protected from 
his subsequent vengeance, which might bo exercised upon 
them without restriction. 

As the laws of Greece passed away, leaving compara- 
tively few traces on tlic institnijons of other races, it will 
suffice to add that tlie principal modes in wliieh torture 
was sanctioned by tliem wei*o tlie wheel (f po;kos), Uie hulder 
or rack (sxi>ai), the comb with sharp teeth (xvo>os), the low 
vault (svfuy) in which the unfortunate witness was thrust 
and bent double, tlie burning tiles (nxif^ot), the heavy hog- 
skin whip (yatpixis)j oiid the injection of vinegar into tlie 
nostrils.* 

In the earlier days of Rome, the general principles gov- 
erning the administration of torture were the same as in 
Oreece. Under the Republic, the free citizen was not liable 

' Arittopbftnea {Rana, 017) reotpllulaUa moti of the prooesMS lo vogu«. 
Aiackos, ba) r«< i0«r«y/{V> 
JCafUkias* wArr* t^mw, h nxtftrntu 

/vr^Ci «,i^ir«(, Cg-T^x^* /UATTiyAr, ^^i 
rT^ii9A«», In /'lie idt fit At «fef vyx^» 
wxif9w€ iriTidii/cy wdrttL <r2xA«. 
The beat aammarj I hare met with of the Atbenien lawa of torture la io 
Baehbiiob'a **IntrodneUon ft TKlude da Droit," f 208. 
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to it, find tlio cvi<lcneo of slavcB was not received witliont ^' 
it. With tlio progrcsB of (leRpotiflm, however, the flftfo- 
irimnls wliicli sitrrotinded tlie freeman were broken down, 
and autocratic Emperors had little scruple in sending their 
subjects to the rack. 

Kvcu as early as tlie second Triumvirate, a prictor named 
Q. Oallius, in saluting Octavius, chanced to have a double 
tablet under his toga. To the timid imagination of the 
future Em|x;ror, the angles of tlie tablet, outlined under 
the garment, presented the semblance of a sword, and he 
fancied Qallius to be the instrument of a conspiracy against 
his life. Dissembling his fears for the moment, he soon 
caused the unlucky prcctor to be seized while presiding at 
his own tribunal, and after torturing him like a slave with- 
out extracting a confession, put him to death.* 

The incident was ominous of the future, when all the 
]K)wers of the state were concentrated in the august person 
of the Em^xsror. lie was the representative and embodi- . 
mcnt of the limitless sovereignty of the people, whose 
irresponsible authority was transferred to him. The rules 
and formularies, however, which Imd regulated the exer- 
cise of power, so long as it l)elonged to tlie people, were 
f4H*blc barriers to the passions and fears of Co^sarism. 
Accordingly, a principle soon became engrafted in Roman 
jurisprudence thiCt, in all cases of '* crimen mi^cstatis,'' 
or high treason, the free citizen could be tortured. In 
striking at the ruler, he had forfeited all rights, and the ^ 
snfctj' of the state, as embodied in the Emperor, was to be 
]>n»servcd at every sacrifice. 

The Enii>crors were not long in discovering and exercising 
their |M)wcr. When the plot of Sejanus was discovered, 
the historian relates that Tiberius abandoned himself so 
entirely to the task of examining by torture the suspected 

' Sarrllem In modam ean tonil; m faUBUoi nibllp JoaliooeidL^Saeloa. 
Aagvit nil. 
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accomplices of the conspiracy, that when an old Rhodiaiu 
friend, who had come to visit him on a special invitation, 
was announced to him, the preoccupied tyrant absently 
ordered him to be placed on the rack, and on discovering 
the blunder had him quietly put to death, to silence all 
complaints. The shuddering inhabitants pointed out a 
spot at Capri where he indulged in these terrible pursuits, 
and where the miserable victims of his wrath were cast into 
the sea before his eyes, after having exhausted his ingenuity 
in exquisite torments.* When the master of the world 
took this fearful delight in human agony, it may readily 
be imagined that law and custom offered little protection 
to the defenceless subject, and Tiberius was not the only 
one who rclishcil these inhuman pleasures. The half-insane 
Caligula found that the torture of criminals by the side of 
his dinner-table lent a keener zest to his revels, and evcu 
the timid and beastly Claudius made it a xjoint to be 
present on ^uch occasions.* 

Under the stimulus of such hideous api>ctites, capricious 
and Irresponsible cruelty was able to give a wide extension 
to the law of treason. If victims were wanted to gratify 
the whims of the monarch or the hate of his creatures, it 
was easy to find an offender or to make a crime. Under 
Tiberius, a citizen removed the head from a statue of Au- 
gustus, intending to replace it with another. luterrogatcil 
before the Senate, he prevaricated, and was promptly put 
to the torture. Encouraged by this, the most fanciful iu- 
ter|)retation was given to violations of the rcs|)ect assumed 
to be due to the late Emperor. To undress one's self or to 

' Keqne tormentif neque lupplioio eaiquam peperoii : toU halo eognliioni 
adM per totot diM deditaf •! inieniui, nl KhodieoMin hospiUm quem fimii- 
liaribai Utterit Romam •roearat, adrenlflM sibl nantiatam, torqaeri aina 
mora Junerlt, quaai aliquU ax neoeMariii quaisttoni adaasai: dalnda, arrora 
dataoto, al ooaidi, na dirulgaret injuriam. CarnifloinsB ajui ostendiiur locai 
Capraii, unda damnatoi, poit longa at axqaisila tormanta, priDcipitara ooram 
9B in mara Jababal -^Baaton. Tlbarlaa, o. Izii. 

■ Ibid. Oalig. xzxii.— Claud, xxxiv. 
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beat n slave near his image ; to carry into a cabinet d^aisance 
or a house of ill fame a coin or a ring impressed with his 
sacred features; to criticize any act or word of his became 
a treasonable offence ; and finally an unlucky wight was 
actually put to death for allowing the slaves on his farm to 
pa^' him honors on the anniversary which had lieon sacred 
to Augustus.* 

So, when it suited the waning strength of paganism to 
wreak its vengeance for anticipated defeat upon the rising, 
energy of Christianity, it was easy to include the new reli- 
gion in the convenient charge of treason, and to expose its i 
votaries to all tlie horrors of ingenious cruelty. If Nero 
desired to divert from himself the odium of the conflagra- 
tion of Rome, he could turn upon the Christians, and by 
wHl directed tortures obtain confessions involving the 
whole sect, thus giving to tlie populace the diversion of a 
l>ersecution on a scale until then unknown, besides provid- 
ing for hinisolf the new sensation of the human torches 
whose frightful agonies illuminated his unearthly orgies.* 
Diocletian even formally promulgated in an edict the rule 
that all professors of the hated religion should be deprived ' 
of the privileges of birth and station, and be subject to the 
application of torture.* The iudiscriminate cruelty to which ' 

' 8Uta0 qaldmn AoKntU eapai deniMral vt •lUrlot Imponeroi. AoU r«t 
In Senato. Kl qola umbigebaturf per tormenU qniesiia Mt Damnato rao, 
ranHaUm hoo genni ealomnim ao |>rocet9U, «l hipa qnoqaa eapiUlla auanl : 
circa AngtiHi pimnliicrtini fcrrnm cecldliwa, renilmenia matanc: Bnmmo 
Tcl annnio cfllglem Imprefvain, lairlnn vel lapanari iniallnc ; dlciam nUam 
farlainrc pJm cxipilmalione aUqna IfDviine. Periii denlqua et if qni bonorat 
In cMonla raa aoilcm die deeerni tibi panui esl qoo daeraU al Aagatto ollai 
rrant— Snclon. Tiber. ItIH. 

* Taeii. Annal. XT. xllr. Rrgo abolando mmorl Kara enbdldli reoa, tt 
qn«fl(lninilii pcrnlt adfecii qoos per flagiila InTlsof, Tntgns CbrlsUanoa appel- 

labal Igiiar, prlmo eonrepU qoi fatebanUar, deinda Indicia aorvm, 

mvllilndo tngvni, band perlnde In cHmine Ineendii, qnam odio bamaal 
genarbi eoBTieii innt. 

' roeiridle propotiinm cut adicinm qno carebainr vt rellglonli illini 
bominaf earcrent onnl bonore ae dignltata, tormenib snbjaoll awent ax 
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tbo Ohristions woro thus oxposod without dcfeuco, at tlio 
hands of those inflamed against them by all evil passions, 
may, perhaps, have been exaggerated by the ceclesiastical 
historians, but that frightful "excesses were pcrix^trated 
under sanction of law cannot be doubted by any one who 
has traced, even in comparatively recent times and among 
Christian nations, the progress of political and religious 
persecution.* 

The torture of freemen accused of crimes against the 
State or the sacred person of the emperor thus became an 
admitted principle of Roman law. In his account of the 
conspiracy of Piso, under Nero, Tacitus alludes to it as a 
matter of course, and in describing the unexampled endu- 
rance of Epicharis, a freedwoman, who underwent the most 
fearful torments without compromising those who jiossesscd 
little claim upon her forbearance, the annalist indignantly 
compares her fortitude with the cowardice of noble Romans, 
who betrayed their nearest relatives and dearest friends at 
the mere sight of the torture chamber.* 

Under these limits, the freeman's privilege of exemption 

iWas care Ailly guarded, at least in theory. A slave while 

^/ 1 / claiming freedom, or a man claimed as a slave, could not 1)C 

t exposed to torture ;* and even if a slave, when about to be 

qnoenmqoe ordlne ant grado Tenirent, adTenua eoi omnia aotio ealerat, tte. 
— Laetani. de Moriib. Penaeoi. cap. ziil. 

' Tormenioram genera ioaodiia ezoogitabaninr. (Ibid. cap. xt.) — ^When 
the Chrifiiana were aoenaed of an attempt io bom the imperial palaee, Dio- 
cletian '* irm inHammatoB, excamifioari omnci luoa protinoi prmcipit. 8cde- 
bat ipse atque inoooeotea igne torrebat." (Ibid. cap. xiv.)— LaotaoUos, or 
whoever was the real author of the tract, addressea the priest Donatns to 
whom itia inacribed: **Noviesetiam tormentiaornoiatiboaqnevariliBobjectaj, 

noviei adversariom glorioaa confessione TioiBti Nihil adTcrsna te 

Tcrbera, nihU angulsD, nihil ignis, nihil ferrom, nihU Taria tormontorum 
genera Talnerant." (Ibid. cap. xtI.) Ample details may be foond ia 
Entebitts, Hist. Bcoles. Lib. v. o. 1, vi. 39, 41, viii. passim. Lib. Martjram; 
and in Cyprian, Epist. x. (Bd. Oxon. 1082). 

* Tacit. Annal. xw, \jl, WU. 

' In causis quoqne liberalibus, non oportet per coram tormenta, de quorum 
statu qumritur, Tcritatem requiri.— L. 10 f 6 Dig. xltiii. xvUi. 



IN noME. 289 

tortnrcd, endeavored to escape by asserting his freedom, it 
was necessary to prove liis servile condition before pro- 
ceciling witli the legal torments.* In practide, however, 
these privileges were continually infringed, and^ numerous \ 
edicts of the emperors were directed to repressing the/ 
abuses which constantly occurred. Thus we find Diocle-i 
tian forbidding the application of torture to soldiers or 
their children under accusation, unless they had be(^n dis- 
missed the service ignominiously.* The same emperor pub- 
lished anew a rescript of Marcus Aurelius declaring the 
exemption of patricians and of the higher imperial oflScers, 
with their legitimate descendants to the fourth generation;* 
and also a dictum of XJIpian asserting the same privilege 
in favor of decurions, or local town councillors, and their 
children.^ In 8)G, Yaleutinian was obliged to renew the 
declaration that decurions were only liable in cases of 
majestaiis^ and, in 399, Arcadius and Honorius found it 
necessary to explicitly declare that the privilege was per- 
sonal and not official, and that it remained to them after 
laying down the decurionatc.* Theodosius the Great, in 
885, esi>ccially directed that priests should not be subjected 
to torture In giving testimony,* the significance of which is 
shown by the fact that no slave could be admitted into holy 
orders. 

The necessity of this constant renewal of the law is indi- 
catcfl by a rescript of Yaleutinian, in 369, which shows that , 
freemen were not infrequently tortured in contravention of 
law; but that torture could legally be indiscriminately , 
inflicted by any tribunal in cases of treason, and that in { 

■ h, IS Big. XLTJii. xvlil. (UlpUn.) 

* Conii. 8 Cod. IX. x\\. (DIoolet ei Maxim.) 

* Conai. 11 Cod. iz. xll. 

* IbM. H* 

* CoMl. 16 Cod. IX. xH. 

* Prw^Url eilm IbJaHmb qnstlioBU Uttimonisn dieuil.— Const. 8 Cod. 
1.8. 

85 
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Other accusations it could be authorized by the order of the 
emperor.^ This power was early assumed and frequently 
exercised. Thus Domitian tortured a man of prsetorian 
rank on a doubtful charge of hitrigue with a vestal virgin,* 
and various laws wore promulgated by several cmjicrors 
directing the employment of torture irrespective of ninlv, iu 
some classes of accusations. Thus, in 2 1 ) , Caracalla autlior- 
ized K in cases of 9uspected poisoning by women.' Con- 
stantino decreed that unnatural lusts should be punislicd 
by the severest torments, without regard to the station 
of the offender.* Ooiistantius persecuted in like manner 
soothsayers, sorcerers, magicians, diviners, and augurs, 
who were to be tortured for confession, and then to be put 
to death with every refinement of suffering.* So, Justinian, 
under certain circumstances, ordered toiture to be used ou 
parties accused of adultery.* The power tlius assumed by 
^'1 the monarch could evidently only be limited by his discre- 
tion in its exercise. 

One important safeguard, however, existed, which, if 
properly maintained, must liave greatly lessened the fre- 
quency of torture as applied to freemen, in bringing au 
accusation, the accuser was obliged to inserilMs himself 
formally, and was exposed to the lex talioma in case he 
failed to prove the Justice of the charge.' A rescript of 
Oonstantine, m 314, decrees that in cases of majeslalis^ as 
the accused was liable to the severity of tortui*e without 
limitation of rank, so the accuser and his informers were to 
be tortured when they were unable to make good their 

' ' Conit. 4 Cod. IX. Tiii. 

* Sutton. Domit cap. Till. To Domitian tho historian alio OMribet tht 
inyention of a ntw and infam.ouily indtoent kind of tortore (Ibid. eap. x.). 

' Ipsa quoqoe malier torquebitur. Nequt enim ssgre feret si torqutatar, 
qnsB tenenis suis viscera hominis cxtinzit. — Const. 8 God. ix. zll. 

* Const. 81. Ood. ix. ix. 

* Const. 7 Cod. ix. viii. 

* NoYell. oxYii. cap. zt. \ 1. 

* Const. 17 Cod. ix. ii.— Const. 10 Cud. ix. zlvi. 
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ficciiRntion.* This enlightened legislation wns preserved 
by Justin inn, and must have greatly cooled the ardor of the 
ivick of calumniators and informers, who, from the days of 
Sylln, had been encouraged and petted until they held in 
tlictr hands tlie life of almost every citizen. 

All these laws relate to the extortion of confessions from 
the accused. In turning to the treatment of witnesses, wo 
find tliat even with tlicm torture was not confined to the 
servile condition. With slaves, it was not simply a conse- 
quence of slavery, but a mode of confirming and rendering 
admissible the testimony of those whose character was not 
suflicicntly known to give their evidence credibility without 
it Thus a legist under Constantine states that gladiators 
and others of similar occupation cannot be allowed to bear 
witness witliout torture ;* and, in the same spirit, a novel 
of Justinian, in 639, directs that the rod shall be used to 
extract the truth from unknown persons who are suspected 
of bearing false witness or of being suborned.* 

It may, therefore, readily be imagined that when the evi- 
dence of slaves was required, it was necessarUy accompa- 
nied by the application of torture. Indeed, Augustus 
declared that while it is not to be expressly desired in 
trifling matters, in weighty and capital cases the torture of 
slaves is the most efficacious mode of ascertaining the 
trutli.^ When we consider the position occupied by slavery 
In the lloman world, tlie immense proportion of bondmen 
who carried on all manner of mechanical and industrial 

* Contl. S Cod. IX. tiU. 

* Si •» r«i eondilio tit at burenArism l«»Uiii Tel ttmntiii pertonaai ad- 
iiiiU«r« cofimsr, tint UrmcnUt tMiimonlo cjoi oredradan bob Mi.-»L. SI, 
fSIH^. xxu. ?. 

' NoTeU. xc. eap. I. 4 !• 

* QiiiMitionet Beqnt Penper In omnl oaoiib ft penona detldeimrl deb«r« 
arbllror : •! •am eapUaUa at atreelora moleflola bmi atiUr explorarl el !«▼•#• 
Ilfcari poaranl, qnam per •errornm qvaMtionet, efleaelaiinae ette ad reqvi. 
rendam ?eritateai txisiimo el babendaa oeBieo.—L. 8 Dig. xltiii. xriU. 
(PaalBf). 
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oocnpationB for the benefit of their owners, and who, as 
seribes, teachers, stewards, and iu other confidential posi- 
tions, were privy to almost every transaction of their 

I . masters, we can readily see that scarce any suit could bo 
decided without involving the testimony of slaves, and thus 
j requiring the application of torture. It was not even, as 
among most modem nations, restricted to criminal cases. 
Some doubt, indeed, seems at one time to have existed as 
to its propriety in civil actions, but Antoninus Pius de- 
cided the question authoritatively in the affirmative, and 
this became a settled principle of Roman jurisprudence, 
even when the slaves belonged to masters who were not 
party to the case at issue.* 

There was but one limitation to the universal liability of 
slaves. They could not be tortured to extract testimony 
agidnst their masters, whether in civil or criminal cases ;" 

V though, if a'slave had been purchased by a litigant to get 
his testimony out of court, the sale was pronounced void, 
the price was refunded, and the slave could then bo tor- 
tured.' This limitation arose from a careful i-cgard for the 

; *pafety of tlio master, and not IVoni any feeling of huinuuity 
towards the slave. So great a resi)ect, indeed, was paid to 
the relationship between the master and Ixis slave that tlio 
principle was pushed to its fullest extent. Thus even an 
employer, who was not the owner of a slave, was protected 
against the testimony of the latter.* When a slave was 
held in common by several owners, ho could not be tor- 

' L. 9 Dfg. XLTiii. XTiU. (Maroianoi). — Lioet itaqos •! de lertii alitiiii 
baberi qnBaUonem, ai iU rM tnadaAi. 

* L. 9 f 1 Dig. XLTIII. XTiU.'L. 1 f 16 Dig. XLviii. ztU. (S«Terns).— 
L. 1 4 18 ^^' XLYiii. xvUi. (UlpUo.) 

' QoiMrTtim ideo oomparaTit, na in at torquareiur, reatituto pretio, poUrii 
inUrrogari.— PaaU Lib. y. Senti. Tit. xtI. f 7.— Tba tame prinoiple ia in- 
ToWad in a raseript of ibe Antoninat. — L. 1 f 14 Dig. xlviii. xtU. (Savama). 

* Si aanroa bona Ada mibi tarTiai, aiiam li dominium in ao non babui, 
potast dioi, torqnari aom in oapni mcom non dabara. — L. 1(7 Dig. xlviii. 
XTii. Tba axpression V in oapot domini*' apptiaa aa wall to ci?il aa to orimi- 
nal eaaaa.--Panli Lib. y. Santt. Tit. x?i. f 6. 
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turcd in opposition to any of them, unless one were accused 
of murdering his partner/ A slave could not be tortured 
in a prosecution against the father or mother of the owner, 
or even against the guardian, except in cases concerning 
the guardianship;* tliougli tlie slave of a husband could be 
tortured against tlic wife.' Even tlie tie which bound the 
iVeedman to his patron was sufficient to preserve the former 
from being tortured against the latter;* whence we ma; 
assume tliat, in other cases, manumission alTorded no 
tcction from the rack and scourge. Tliis question, however, 
api)ears doubtful. Tlic exemption of fi*eodmen would seem 
to be proved by the rescript which provides that inconve- 
nient testimony should not be got rid of by manumitting 
slaves so as to prevent their being subjected to torture;* 
wliile, on tlie other hand, a decision of Diocletian directs 
that, in cases of alleged fraudulent wills, the slaves and 
even the freedmen of the heir could be tortured to ascertain 
the truth.* 

The policy of the law in protecting masters from the evi- 
dence of their tortured slaves also varied at different 
periods. From an expression of Tacitus, it would seem 
not to have been part of the original Jurisprudence of the 
republic, but to have arisen from a special decree of the 
senate. In the early days of the empire, while the monarch 
still endeavored to veil his irresponsible power under the 
forms of law, and showed his reverence for ancient rights 
by evniling them rather than by boldly subverting them, 
TilH»ritis, in prosecuting Llbo and Silanus, caused their 
slaves to be transferred to the public prosecutor, and was 

* h. S Dig. XLTiii. ztIH.— Coiift 13 Ood. ix. zH. 

* L. ]• f S Dig. zLTiii. ztUI.— Cooii. S Cod. ix. zU (8«T«r. el Anlonln. 
anil. S§5). 

' L. 1 i n IXff ZLYIII. ZTii. 

« L. H 9 Dig. XLTiii. ztU. 

* L. H 13 Dig. xtTiif. XTil.— Panll Lib. t. SobII. Tii. zrt. i 9. 

* CoBfl. 10 Cod IX. zil. (Dioolet. el Maxim.) 

26* 
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thus able to gratify his vengeance legally by extorting the 
required evidence.^ Subsequent emperors were not reduced 
to these subterAiges, for the principle became established 
that in case); of majestatis^ even as the freeman was liable 
to torture, so his slaves could l>e tortured to (&>nvict hiui ;* 
and as if to show how utterly superfluous was the cunnuig 
of Tiberius, the respect towards the master in ordinary 
affairs was carried to that point that no slave could be 
tortured against a former owner with regard to matters 
which had occurred during his ownership.' On the other 
hand| according to Ulpian, Trajan decided that when the 
confession of a guilty slave under torture implicated his 
master, the evidence could be used against the»master, and 
this, again, was revoked by subsequent constitutions.* 
Indeed, it became a settled principle of law to reject all 
incriminations of accomplices. 

Having thus broken down the protection of the citizen 
against the evidence of his slaves in accusations of treason, 
it was not difficult to extend the liability to other special 
crimes. Accordingly wo And that, in 197, Septimius So- 
verus specified adultery, fraudulent assessment, and crimes 
against the state as cases in which the evidence of slaves 
against their masters was admissible.* The provision 
respecting adultery was repeated by Caracalla in 214, and 
afterwards by Maximus,' and the same rule was also held 

* Bi qoU Tet«r« Senotiueoniulto qumtio in oapot dominl prohibebatnr, 
oaUidnt et noTi jnrit reperior Tiberluf miinoipari iingaloa Aoiori pablioo 
jubel.— Taoii. Anna!. II. 30. See aleo III. 67. Somewbai tiiuUar in tpirii 
WM bit obanusUrisiio devioe for eluding tbe law wbiob probibited ibe est- 
ouiion ofTirgint (Sueton. Tiber. Izi.}. 

* Tbit principle ie embodied in innnmerable laws. li it lulBoient to refer 
to Oonitt. 6 4 2, 7 4 li B i 1 Ood. iz. Tiii. 

' Bervuf in eapnt ejai doniini a qno distraetu eet, oniqne aliqoando ser- 
Tiyit, in memoriam priorit dominii interrogari non poteat.— L. 18 f Dig. 
XLViii.x?iii. (Paultti). 

' L. 1 f 19 Dig. XLYiii. XTiii. (Ulpian.) 

' Const. 1 Cod. IX. xli. (Sever, et Antonin.) 

* OonatL 3, 82 Ood. ix. ix.— L. 17 Dig. xl?iii. XTiii. (Papin.) 
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to bo good in cases of incest.* It is probable that this in- 
creasing tendency alarmed the citizens of Rome, and that 
they clamored for a restitution of their immunities, for, 
when Tacitus wns elected emperor, in 276, he endeavored 
to propitiate public favor by proposing a law to forbid the 
tcHtimony of slaves against their masters except in cases 
of majcstaiis^ No trace of such a law, however, is found 
in the imperial jurisprudence, and the collections of 
Justinian show that the previous regulations were in full 
force in the sixth century. 

Yet it is probable that the progress of Christianity pro- 
duced some eflcct in mitigating the severity of legal pro- . 
cednre, and in shielding the unfortunate slave from the 
cruelties to which he was exposed. Under the republic, 
while the authority of the jycUcrfamilias was still unor 
bridged, any one could offer his slaves to the torture when 
he desired to produce their evidence. In the earlier times, 
this was done by the owner himself in the presence of the 
family, and the testimony thus extorted was carefully 
tnken down to be duly produced in court ; but subsequently 
the proceeding was conducted by public officers — ^the quaes- 
tors and triumviri capitalcs.* I low great was the change 
cfliH*tod is seen by the declaration of Diocletian, in 28G, that 
masters were not permitted to bring forward their own 
slaves to be tortured for evidence in cases wherein they 
were ]iersonal1y interested.* This would necessarily reduce 
the production of slave testimony, save in accusations of 
nwjrsiatiti and other excepted crimes, to cases in which the 
slaves of thinl parties were desired as witnesses ; and even 

* L. 5 Diff. XLYiii. xtIU. (MftreinB.) 

* In •idem orftUone emrM at terTi in domlnornra etpiia non inUrrof area- 
tar, ne In msim ni»je»iiitit qaidem (F1. Vopiio. Teoil. enp. ix.). 

* iHi Boje, Ilift dn Droit CHm. dee Peup. Ancient, pp. S97, 331, 33S. 

* Ferroe qvl proprll Indabllnie Jnrli inl probAbontnr, ed inUrrogRiionem 
nee offerenle t« prodoel wlneremae : Untom ebeei vt eilam InTltA fce eonlra 
dominam ▼ocem mmpere ooganivr.— Contt. 7 Cod. iz. xU. (Dioelet el 
Mailm.). 
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in tlieso, the ft'equcncy of its employment mnst liaro boon 
greatly reduced by the rule wliich bound the party callhig for 
it to deposit in advance the price of the slave, as estimated 
by the owner, to remunerate the latter for his death, or for 
his diminished value if he were maimed or crippled for life.^ 
When the slave himself was arraigned upon a false accusa- 
tion and tortured, an old law provided that the master 
should receive double the loss or damage sustained ;' and 
in 888, Yalentinian the Younger went so far as to decree 
that those who accused slaves of capital crimes should in- 
scribe themselves, as in the case of freemen, and should be 
subjected to the lex talionis if they failed to sustain the 
charge.* This was an immense step towards equalizing the 
legal condition of the bondman and his master. It was 
apparently in advance of public opinion, for the law is not 
reproduced in the compilations of Justinian, and probably 
soon was disregarded. 

There were some general limitations imposed on the ap- 
plication of torture, but they were hardly such as to pre- 
vent its abuse at the hands of cruel or unscrupulous Judges. 
Antoninus Pius set an example which modern Jurists might 
well have imitated when he directed that no one should be 
tortured after confession to implicate otliers ;* and a rescript 
of the same enlightened emperor fixes at fourteen the mini- 
mum limit of age liable to torture, except in cases of majes- 
I icUiSj when, as we have seen, the law spared no one, for in 
the imperial Jurisprudence the safety of the monarch over- 
rode all other considerations.* Women were spared during 

> Panli Lib. V. Senii. Tit. ZTi. f 8.— Sm mlio LI. 0, IS Dig. xlviii. ZTiii. 

* Conft. Ood. It. zItI. Tliis proviaion of tli« L. JuUa appean to bavt 
been revived by Dioolelian. 

" Lib. IX. Ood. Theod. i. H. 

« L. 16 4 1 Dig. XLViii. zviii. (Modectin.) 

' De minore quatuordeoem annii quKslio babenda non est, ui et Dmit 
Plui OiDcilio JubenUano reeoripili. | 1. Sod oinncf omniiio in m^JetUtit 
orimine, quod ad perionaa prlneipam nttlnei, li ad tetiimoniain proTOoeniuri 
oniq retezigit, torc^uenlur. — L. 10 Dig. xi.viii. zviii. (Aroad.) 
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prc^Ancj.* Moderation was enjoined npon the Jadgcs, 
irlio wore to inflict only such torture as the occasion ren- 
dered nccessar}', and were not to proceed further at the 
will of the accuser.' No one was to be tortured without 
the inscription of a formal accuser, who rendered himself 
liable to tlic lex talionis^ unless there were yiolent sus- 
picions to justify it ;* and Adrian reminded his magistrates 
tliat it sliould be used for the investigation of truth, and 
not for the infliction of punishment.* Adrian fuither 
dircctc<l, in the same spirit, that the torture of slave wit- 
nesses shoidd only be resorted to when the accused was so 
nearly convicted that it alone was required to confirm his 
guilt.* Diocletian ordered that proceedings should never 
l)c commenced with torture, but that it might be employed 
wlicn requisite to complete tlie proof, if other evidence 
aflVmlcd rational l)clicf in the guilt of the accused.* 

What was the exact value set upon evidence procured by 
torture it would be diflllcult at this day to determine. We 
have seen above that Augustus pronounced it the best form 
of proof, but other legislators and jurists thought differently. 
Modestinus affirms that it is only to be believed when there 
is no other mode of ascertaining the truth.' Adrian cau- 
tions his judges not to trust to tlio torture of a single 
slave, but to examine ^ cases by the light of reason and 
argument.* According to XJlpian, the imperial constitu- 
tions provided that it was not always to be received nor 
always rejected ; in his own opinion it was unsafe, danger- 

* L. S INg. XLTiii. six. (UlpUn.) 

* TorniMiU RoUm adbib«Bda lanl non qouiU Mcatalor poftolftl ; Md at 
■loderatM raUonit Um|wnim«Bto dMidei«ot.->L. 10 f 3 Dig. XLTiii. x?iU. 

* li. tl nig. xtTiii. xviU. 

* L. S] Dig. XLTIIf. XTill. 

* L. 1 H !>(«• XLTIIf. xvili. (UlplMI.) 

* CobH. S Cod. f X. xti. (Dioelet el Maxln.) 

* L. 7. Dig. XX. ?. 

* K«« flli«|a« in Mrrl aiiiot qaBtilone flden nl eotiiilia^ndiiiii, Md arga- 
■itnite oaaMin •xamlMndam.— L. 1^4 Dig. xltiii. xtIH. (Ulplan.) 
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one, and dcccitrul, for some men were bo resolute ilmi ilicy 
would bear the extremity of torment without yielding, 
while others were so timid that tliroiigh fear they would 
at once inculpate the innocent.* From the manner in 
which Cicero alternately praises and discredits it, we can 
safely assume that lawyers were in the habit of treating it, 
not on any general principle, but according as it might 
affect their client in any particular case; and Quintilian 
remarks that it was frequently objected to on the ground 
that torture renders falsehood easy to some and necessary 
to others, in proportion to their ability or inability to en- 
dure pain.* That these views were shared by the public 
would appear from the often quoted maxim of Publius 
Syrus — ^^ Etiam innoceutes cogit mentiri dolor" — and from 
Valerius Maximns, who devotes liis chapter ^^Do Quius- 
tionibus" to three cases in which it was erroneously either 
trusted or distrusted. A slave of M. Agrius was accused 
of the murder of Alexander, a slave of G. Faunius. Agrius 
tortured him, and, on his confessing tlie crime, liauded him 
over to Fannius, who put him to dcatli. Sliortly afterwards, 
tlie missing slave returned home. This same Alexander was 
made of sterner stuff, for when he was subsequently sus- 
pected of being privy to the murder of 0. Flavins, a Roman 
knight, he was tortured six times ^nd persistently denied 
his guilt, though he subsequently confessed it and was duly 
crucified. A curious instance, moreover, of the little real 
weight attached to such evidence is furnished by the case 
of Fulvius Flaccus, in which the whole question turned 
upon the evidence of his slave Philip. This man was 
actually tortured eight times, and revised through it all 
to criminate his master, who was nevertheless condemned.' 

' L. I f 23 Dig. XLYiii. x?Ul.~Ret ett firagUia ai perieolosa at qua Teri- 
totem fallat. 

* Altera Mspe etiam canaam falaa dioendi, quod allia patientia faeile men- 
daoiom faoiat, allia ioflrinitaa neoefsariom.— M. F. QuintU. Inat. Oral. v. Ir. 

' Valer. Maxim. Lib. yui. o. iv. 
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Quintiis Ctirtius probably reflects the popular feeling on 
the subject, in his pathetic narrative of the torture of Philo- 
tas on a charge of conspiracy against Alexander. After 
enduring in silence the extremity of hideous torment, ho 
promised to confess if it were stopped, and when the tor- 
turers were removed he addressed his brother-in-law Cra- 
tcrus, who was conducting the investigation: "Tell me 
what you wish me to say." Curtins adds that no one 
knew whether or not to believe his final confession, for 
torture is as apt to bring forth lies as truth.' 

From the instances given by Valerius Maxlmus, it may 
be inferred that there was no limit set upon the application 
of torture. The extent to which it might be carried 
appears to have rested with the discretion of the tribunals, 
for, with the exception of the general injunctions of mode- 
ration alluded to above, no instructions for its administra- 
tion are to be found in the Roman laws which have been 
preserved to us, unless it be the rule that when several 
persons were accused as accomplices, the Judges were 
directed to commence with the youngest and weakest.* 

Since the time of Sigonins, much antiquarian research 
has been directed to investigating the various forms of 
torture emplo^'cd by the Romans. They illustrate no 
principles, however, and it is sufllcient to enumerate the 
rack, the scourge, fire in its various forms, and hooks for 
tearing the flesh, as the modes gcnerall^^ authorized by law. 
The Christian historians, in their narratives of the fearful 
l)ersecutions to which their religion was exposed, give us a 
more extended idea of the resources of the Roman torture 
chaml)er. Thus Prudcntius, in his description of the mar- 
tyrdom of St. Vincent, alludes to a number of varieties, 
among which we recognize some that became widely used 

* Q. Oart. Rnf. ITInt. ti . xl. Aiic«p« eonJ^olnrA tti qaonlam et ▼•» f«ii> 
r«Mi|ii et ffilM dierniibai Men dolorU flnls mtrnditar. 

* PssU Lib ?. S«nU. Tit sir. \ S.— L. IS Dig. xltiii. xrlil. 
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in after times, allowing that little was left for modem inge- 
nuity to invent. 



"Vinoiam retoriU bnohilfl, 
Bannm m deonam exUiiidiUi, 
Compftgo doueo ooslam 
DIvalM membrmtim onipei. 

Pof t biDO blalola iotibus 
Kodato oof Umm abdiU 
Ut per laoQDas rnlneram 
J«car reteotam palpit«U 

• • • • 

Tano delude cnnctataa dia 
Decernil extrema omuiam : 
Igni, grabato, et laminU 
Bxeroeatar qaaBsilo. 

• • • • 

In boo baratbmm oonjeclt 



Traoaleniiu bosUa mari/rem 
Lignoqae plauUa iuserit, 
DiTarioaiU craribaa. 

Qain addii efc poDoam novaia 
Cracia peritna ariifox, 
Nalli tjranno oogDitam 
Neo fando compertatn ruiro. 

Fragmenta teatarum Jatiei 
HIrta impolltia angalia 
Aoaminata, infoimia, 
Tergo Jaoentia atemere. 

Totum cnbile aplcnlia 
Armani dolorea anxii : 
Inaomne qui anbter latna 
Maonme pnlaeiii obvio." eto.' 

I have dwelt thus at length on the details of the Roman 
law of torture because, as will be seen hereafter, it was the 
basis of all modern legislation on the subject, and has left 
its impress on the far less humane adiuinistration of crimi- 
nal Justice in Eurojie almost to our own day. Yet at Orst 
it seemed destined to disapi)car utterly from hunuin sight 
with the downfall of the Roman power. 

In turning from the nicely poised and elaborate provi- 
sions of the Imperial laws to the crude Jurisprudence of the 
Barbarian hordes who gradually inherited the crumbling 
remains of the Empire of the West, we enter into social 
and political conditions so different that we are naturally 
led to expect a corresponding contrast in every detail of 
legislation. For the cringing suppliant of the audience 
xshamber, abjectly prostrating himself before a monarch 
who combines in his own person every legislative and 
executive function, we have the A*eeman of the Qerman 
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forosts, who Bitfi in council with his chief, who frames the 
laws which both arc bound to respect, and who pays to 
that cliicf only the amount of obedience which superior 
vigor and intellect may be able to enforce. The structure 
of such a society is fairly illustrated by the incident which 
Gregory of Tours selects to prove the kingly qualities of 
Clovifl. During his conquest of Gaul, and before his con- 
version, his wild followers pillaged the churches with little 
ceremony. A bishop, whose cathedral had suffered largely, 
sent to the king to request that a certain vase of unusual 
size and beauty might be restored to him. Clovis could 
only promise that if the messenger would accompany him 
to Soissons, where the spoils were to be divided, and if 
the vase should chance to fall to his share, it should be 
restored. AVhcn the time came for allotting the plunder, 
he addressed his men, requesting as a special favor that 
the vase might l>e given to him before the division, but a 
sturdy soldier, brandishing his axe, dashed it against the 
vase, exclaiming, "Thou shalt take nothing but what the 
lot assigns to thee." For a year, Clovis dissembled his 
resentment at this rebuff, but at length, when opportunity 
offered, he was prompt to gratify it. While reviewing and 
insiiccting his troops, he took occasion to bitterly reproach 
the uncourtly Frank with the condition of his weapons, 
which he pronounced unserviceable. The battle-axe excited 
his especial displeasure. lie threw it angrily to the ground, 
and as the owner stoo])cd to pick it up, Clovis drove his 
own into the soldier ^s head, with the remark, " It was thus 
you served the vase at Soissons."^ 

This iiersonal independence of the freeman is one of the 
distinguishing characteristics of all the Teutonic institu* 
tlons of that age. Corporal punishments for him were 
unknown to the laws. The principal resource for the repres* 
sion of crime was by giving free bcoims to the vengeance of 

* Oreg. TaroD. IlUii. FrMC. Ub. ii. e. zstU. 
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the injured party, and by providing fixed rates of composi- 
tion by whick he could be bought off. As the crim inal could 
defend himself with the sword against the faida or feud of 
his adversary, or could compound for his guilt with money, 
the suggestion of torturing him to extort a confession would 
: seem an absurd violation of all his rights. Crimes were 
I regarded solely as injuries to individuals, and the idea 
' that society at large was interested in their discovery, 
punishment, and prevention, was entirely too abstract to 
have any influence on the legislation of so barbarous 
an age. 

. Accordingly, the codes of the Ripuarians, the Alamanni, 
the Angli and Werini, the Frisians, the Saxons, and the 
Lombards contain no allusion to the employment of tor- 
ture under any circumstances ; and such few directions for 
its use as occur in the laws of the Salien Franks, of the 
Burgundians, and of the Baioarians, do not conflict with 
the general principle. 

The personal inviolability which shielded the freeman 
' cast no protection over the slave. lie was merely a piece 
of property, and if ho were susixscted of a crime, the readiest 
and speediest way to convict him was naturally adopted. 
His denial could not be received as satisfactory, and the 
machinery of sacramental purgation or the judicial duel 
was not for him. If he were charged with a theft at home, 
his master would undoubtedly tie him up and flog him until 
he confessed, and if the offence were committed against a 
third party, the same process would necessarily be adopted 
by the court. Barbarian logic could arrive at no other 
\ mode of discovering and repressing crime among the friend- 
less and unprotected, whose position seemed to absolve 
them from all moral responsibility. 

The little that we know of the institutions of the ancient 
Gauls presents us with an illustration of the same prin- 
ciple developed in a somewhat different direction. Co^ar 
states that, when a man of rank died, his relatives assem- 
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bled and investigated tlic circumstances of his dcatli. If 
suspicion aliglitcd upon his wives, they wfere tortured like 
slaves, and if found guilty were executed with all the 
refinements of torment.* 

In accordance with this tendency of legislation, therefore, 
we And that among the Barbarians the legal regulations for 
the torture of slaves are intended to protect the interests 
of the owner alone. The master, indeed, could not refuse 
his slave to the torturer, unless he were willing to pay for 
him the full wehrgild of a freeman, and if the slave con- 
fessed under the torture, the master had no claim for com- 
fiensation arising either from the punishment or crippling 
of his bondman.* When, however, the slave could not be 
forced to confess and was acquitted, the owner had a claim 
for damages, thongli no comi)ensation was made to the 
unfortunate suflbrer himself. The original law of the Bur- 
gundians, promulgated in 4*1 1, is the earliest of the Teutonic 
codes extant, and in that we find that the accuser who failed 
to extract a confession was obliged to give to the owner 
another slave, or to pay his value.* The Baioarian law is 
equally careful of the rights of ownership, but seems in 
addition to attach some slight shade of criminality to the 
excess of torture b}' the further provision that, if the slave 
die under the torment without confession, the prosecutor 
shall pay to the owner two slaves of like value, and if 
unable to do so, that he shall himself be delivered up as a 
slave.* The Salique law, on the other hand, only guards 

* D* B«n. Gan. Ti. lU. 

* Than* proTltiont ar« only fpeoltted In lh« SftHqv* Law (Firtt Text of 
Pard«9f««, Tit. XL. H <• 7, 8, 0. IO.~L. Bmend. Tit. ZLii. H 8, 0, 10. 11. 
12, IS), bnt tbey woro donbtlera embodied in tbe pnietiee of the olber tribeo. 

* L. Bnrgnnd. Tit. Til. — The other nllniiont to tortore In tbli oode. Tit. 
xxxfx. H If >• '"^ Tit. LZXTii. H If >» •l>o r«f«r only to ilaTOf, oolonl, Mid 
orlKlnnrlL Ptrtont entpeeted of being fbgltiTo ilaTOi wero alweyi tortnred 
to ueertotn tbe Ibet, wbleb la In direet eontradiotlon to tbe prlaolplof of tbo 
RoaiMi law. 

* L. BaloAr. Tit tiii. e. ztIII. H I, 2, S. 



304 TOETUEK. 

the interests of the owner by limiting tlie torture to 120 
blows with a rod of the thiclmess of the little finger. If 
this does not extort a confession, and the accuser is still 
unsatisfied, he can deposit the value of the slave with the 
owner, and then proceed to torture him at his own risk 
and pleasure.* 

It will be observed that all these regulations provide 
merely for extracting confessions ttom accused slaves, and 
not testimony from witnesses. Indeed, the system of evi- 
dence adopted by all the Barbarian laws for freemen was 
of so different a character,* that no thought seems to have 
been entertained of procuring proof by the torture of wit- 
nesses. The only allusion, indeed, to such a possibility 
shows how utterly repugnant it was to the Barbarian 
modes of thought. In some MSS. of the Salique law there 
occurs the incidental remark that when a slave accused is 
under the torture, if his confession implicates his master, 
the charge is not to bo believed." 

Such was the primitive legislation of the Barbarians, but 
though in principle it was long retained, in practice it was 
speedily disreganlcd by those whom irrcsiioiuiiblc i>owcr 
elevated above the law. The Roman populations of the con- 
quered territories were universally allowed to live under their 
old institutions ; in fact, law everywhere was personal and not 
territorial, every race and tribe, however intermingled on 

' t. Salio. First Text, Tit. XL. H 1> >. <• ^•— ^* Bmend. Tit. zlii. H h 
2, 8, 4, 6.— In a treaty between Cbildebert nnd CloUir, about tbe year 69S, 
there It, boweTer, a olanse wbiob would appear to indicate tbot in doubtful 
eoeei elaTee were lubjected, not to torture, but to tbe ordeal of ebanoo. ** 81 
gerroa in furto fuerit inenlpatui, reqniratnr a domino ni od TigiaU noetet 
Ipeum in mallnm prmentet. Bt gi dnbietot eot, ad lortem ponatur." (Pttoi. 
pro Tenore Pooif eap. r. — Balot.) Thie wa« probably only a temporary 
international regulation to prevent frontier quarrels and reprisals. That it 
bad no permanent force of law is eTident from tbe retention of the prooednres 
of torture in all the texts of the Salique law, inoluding the roTlsion by Obar- 
lemogne. 

« Plr»t Text, Tit. XL. f 4.— MS. Monaster. Tit. XL. f S.— L. Bmand. Tit. 

XLIl. § 6. 
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the samo soil, being subjected to its own system of jurispra- 
ficncc. The summary process of extracting confessions 
and testimony which the Roman practice thus daily brought 
under the notice of the barl>arians could not but bo attrac- 
tive to their violent and untutored passions. Their political 
83'stem was too loose and undeflncd to maintain tlie fireedom 
of the Sioambriau forests in the wealthy plains of France, 
and the monarch, who, beyond the Rhine, had scarce been 
more than a military chief, si)cedily l)ccamo a desiK)t, whose 
|)owor over those immediately around him was limited only 
by the fear of assassination, and over his more distant sub- 
jects by the facility of revolution. 

When all thus was violence, and the law of the strongest 
was scarcely tempered by written co<les, it is easy to imagine 
timt the ficrsoual inviolability of the freeman s))ee<llly ceased 
to guarantee protection. In the long and deadly struggle 
lietwceu Fre<legonda and Brunliildn, for example, the fierce 
passions of the adversaries led them to employ without 
scruple the most cruel tortures in the endeavor to fathom 
each other's plots.' A single ease may be worth recounting 
to show how completely torture had become a matter of 
course as the first resource in the investigation of doubtful 
questions. When fjcudastes, about the year 580, desired 
to ruin the pious IMshop Gregory of Tours, he accused him 
to Chilix^ric I. of slandering the fair fame of Queen Frede* 
gonda, and suggested that full ])roof for condemnation 
could lie had by torturing Plato and Gallienus, friends of 
the bishop. He evidently felt that nothing further was 
re<|uired to substantiate the charge, nor does Gregory him* 
self, in narrating the aflhir, seem to think that tliere was 
anj' thing irregular in the proi>osition. Gallienus and Plato 
were scixcd, but A*om some cause were discharged unhurt. 
Then a certain Riculfhs, an accomplice of Leudastes, was 

' Qng, Taron. Hift. Frano. Lib. Tti. e. xs.—Alnoln. Ub. ill. o. ixi. 
xUI. II. Ixir. IxTil.—PlodoArd. Iliti. R«iii«nt. Lib. ti. o. U. 

2G* 
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reproached for his wickedness by a man named Modesios, 
whereupon he accuaed Modeatna to Fredegonda, who 
promptly canaed the unhappy wretch to be aeyerely tor- 
tured without extracting any information from him, and 
he waa impriaoned until released by the miraculoua aid of 
St. Medard. Finally, Gr^ory cleared himself canonically 
of the imputation, and the tables were turned. Leudastes 
Bought safety in flight. RiculfVis was not so fortunate. 
Gregory begged hia life, but could not save him from being 
tortured for confession. For six hours be was hung up 
with his hands tied behind his back, and then, stretched 
upon the rack, he was beaten with clubs, rods, and thongs, 
by as many as could get at him, until, as Gregory naively 
remarka, no piece of iron could have borne it. At last, 
when nearly dead, his resolution gave way, and he confessed 
the whole plot by which it had been proposed to get rid of 
Chilperic and Fredegonda, and to place Clovis on the throne.* 
Now, Plato, Gallienus, and Modeatus were probably of 
Gallo-Roman origiu, but Kiculfus was ovldcutly of Teu- 
tonic stock ; moreover, ho was a priest, and Plato an arch- 
deacon, and the whole transactiou shows that canon law 
and Prankish law were of little avail against the unbridled 
passions of the Merovingian. 

Of all the Barbarian tribes, none showed themselves so 
amenable to the influences of Iloman civilization as tlic 
Goths. Their comparatively settled habits, their early con- 
version to Christianity, and their position as allies of the 
empire long before they became its conquerors, reiulereil 
ttiem far less savage under Alaric than were tlie Franks in 
the time of Clovis. Tlie permanent occupation of Septi- 
mania and Catalonia by the Wisigoths, also, took place at 
a period when Rome was not as jet utterly sunk, and when 
the power of her name still possessed something of its 

■ Grogor. Taron. IlUt. Franc. Lib. r. o. xllz. 
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undent inflnence, which could not but modify the insUtu- 
tions of the ncw-comcrs as they strove to adapt their primi- 
tive customs to the altered circumstances under which 
they found themselves. It is not to be wondered at, there- 
fore, if their laws reflect a condition of higher civilisation 
than those of kindrctl races, and if the lloman Jurispru- 
dence has left in them traces of tlie appreciation of that 
wondcrftil work of the human intellect which the Goths 
were sufficiently enlightened to entcrUin. 

The Ostrogoths, allowing for the short duration of their 
nationality, were almost as much exposed to the Influences 
of Rome. Their leader, Theodoric, had been educate^ in 
Constantinople, and was Ihlly as mnch a Roman as many of 
the Barbarian soldiers who hod risen to high station under 
tlMJ emiKsrors, or even to the throne itself. All W» effort* 
were directed to harmonizing the institutions of his dif- 
ferent subjects, and he was too enlightened not to see the 
manifest superiority of the Roman polity. 

His kingdom was too evanescent to consolidate and per- 
fect ito institutions or to accumulate any extended body of 
Jurisprudence. What little exists, however, manifests a 
compromise between the spirit of the Barbarian tribes of 
tlie iieriotl and that of the conquered mistress of the world. 
The Edict of Theodoric docs not allude to the torture of 
freemen, and it is probable thot the free Ostrogoth could 
not legally be subjected to It "With respect to slaves. Its 
provisions seem mainly borrowed from the Roman law. 
No slave could lie tortnred agalnsta third party for evidence ' 
unless the Informer or accuser was prepared to indemnify i 
the owner at his own valuation of the slave. No slave \ 
could lie tortunxl against his master, but the purchase of a ' 
slave to render his testimony Illegal was pronounced null 
and void ; the purchase money was returned, and the slave 
was tortured. The Immunity of frcodmcn Is likewise shown 
by the cancelling of any manninlsnlon conferred for the 
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purpose of preventing torture for evidence.* Tbeocloric, 
however, allowed his llomoji subjects to be governed by 
their ancient laws, and he apparently had no repugnance 
to the use of torture when it could legally be inflicted. 
Thus he seems particularly anxious to ferret out and 
punish sorcerers, and in writing to the Prefect and Count of 
Borne he urges them to apprehend certain suspected parties, 
and try them by the regular legal process, which, as wo 
have seen, by the edicts of Constautius and his successors, 
was particularly severe in enjoining toilure in such cases, 
both as a means of investigation and of punishment.* 

Qn the other hand, the Wisigoths founded a |)crmanent 
state, and as they were the only race whose use of torture 
was uninterrupted from the period of their settlement until 
modem times, and as their legislation on the subject was 
to a great extent a model for that of other nations, it may 
be worth while to examine it somewhat closely. 

The earliest code of the Wisigoths is supposed to have 
been compiled by Eurik, in the middle of the fifth century, 
but it was subsequently much modified by recensions and 
additions. It was remoulded by Chindaswind and Uecas- 
wind about the middle of the seventh century, and it has 
reached us only in this latest condition, while the MSS. 
vary so much in assigning the authorship of the various 
laws, that but little reliance can be placed upon the 
assumed dates of most of them. Chindaswind, moreover, 
in issuing his revised code, prohibited for the future the 
use of the Roman law, which had previously been in force 
among the subject popidations, under codes specially pre- 
pared for them by order of Alaric II. Thus the Wisigothic 
laws, as we have them, are not laws of race, like the other 
Barbarian codes, but territorial laws carefully digested for 
a whole. nation by men conversant alike with the Boman 
and with^ their own ancestral Jurisprudence. 

' Bdloi Thcodor. oap. o. oi. cU. * Gaailodor. Variar. it. ziU. xxlli. 
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It 18 therefore not surprising to And in them the nse of 
torture legalized somewhat after the fashion of the impe- 
rial constitutions, and yet with some humane modifications 
and restrictions. Slaves were liable to torture under accu- 
sation, but the accuser had first to make oath that he was 
actuated by neither fraud nor malice in preferring the 
charge ; and ho was further obliged to give security that he 
would deliver to the owner another slave of equal value if I 
the acx*used were acquitted. If an innocent slave were / 
crippled in the torture, the accuser was bound to give two 
of like value to the owner, and the accused received his 
freedom. If the accused died under the torture, the Judge 
who had manifested so little feeling and discretion in per- 
mitting it was also fined in a slave of like value, making 
three enuring to the owner, and careful measures were pre- 
scril)ed to insure that a proper vahmtion was made. Jf the 
accuser were unable to meet the responsibility thus incurred, I 
he was himself forfeited as a slave. Moreover, the owner 
was always at liberty to save his slave from the torture by 
proving his innocence otherwise if possible; and if he suc- 
ceeded, the accuser forfeited to him a slave of equal value, 
and was obliged to pay all the costs of the proceedings.' 

Freedmcn were even better protected. They could only 
be tortured for crimes of which the penalties exceeded a 
ccKain amount, varying with the nature of the freedom 
enjoyed by the accused. If no confession were extorted, 
and tlie accused were crippled in the torture, the Judge and * 
the accuser were lK>th heavily fined for his benefit, and if 
he dic<1 the fines were paid to his family.* 

There could have been little torturing of slaves as wit- 
nesscs, for in general their evidence was not admissible, 
even under torture, against any freeman, including their 
masters. The slaves of the royal palace, however, could 

■ L. WUigoih. Lib. Ti. Tli. i. I. 6. * Ibid. 
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give testimony as though they were freemen,* and, as in 
the Roman hiw, there were certain exccx>ted crimes, such 
as treason,, adultery, homicide, sorcery, and coining, in 
accusations of which slaves could be tortured against their 
masters, nor could they be preserved by manumission 
against this liability." 

As regards freemen, the provisions of different portions 
of the code do not seem precisely in harmony, but all of 
them throw considerable difficulties in the way of pro- 
cedures by torture. An early law directs that, in cases of 
thefb or fraud, no one shall be subjected to torture unless 
the accuser bring forward the informer, or inscribe himself 
with three sureties to undergo the lex talionis in case the 
accused prove innoceut. Moreover, if no coufcssiuu were 
extorted, the informer was to bo produced. If the accuser 
could not do this, he was bound to name him to the Judge, 
who was then to seize him, unless he were protected by 
some one too powerful for the judicial authority to control. 
In tills event it was the duty of the Judge to summon the 
authorities to his aid, and in default of so doing he was 
liable for all the damages arising from the case. The in- 
former, when thus brought within control of the couil, 
was, if a freeman, declared infamous and obliged to pay 
ninefold the value of the matter in dispute ; if a slave, six- 
fold, and to receive a hundred lashes. If the freeman were 
too poor to pay the fine, he was adjudged as a slave in 
common to the accuser and the accusctl.* 

A later law, issued by Chindaswind, is even more careful 
in its very curious provisions. No accuser could force to 
the torture a man higher in station or rank than himself. 
The only cases in which it was i)ermittcd for nobles were 
those of treason, homicide, and adultery, while for freemen 
of humbler position the crime must be rated at a fine of 

' L. WUIgoth. II. It. 4. 

• Ibid. Yi. I. 4; YII. vl. 1 J Tin. If. 10, 11. 

• IbW. Tl. i. 1. 
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500 flolifli at Icnst. In these cases, an open trial was first 
lirescrilicd. If this were fruitless, the accuser who desired 
to push the matter bound himself in case of failure to 
deliver himself up as a slave to the accused,' who could 
maltreat him at pleasure, short of taking his life, or com- 
imund with liim at his own valuation of his sufferings* 
Tlio torture tlien might last for tlirce days ; the accuser 
was the torturer, subject to the supervision of the Judge, 
au<l miglit inflict torment to any extent that his ingenuity 
could suggest, sliort of producing iKrmanent injury orf 
doatli. If death resulted, the accuser was delivered to the 
relatives of the deceased to be likewise put to death ; the 
Judge who had permitted it through collusion or corruption 
was ex|>08cd to the same fate, but if he could swear that 
he had not licen bribed by the accuser, he was allowed to 
escape with a fine of 600 solid!. A very remarkable regula- 
tion, moreover, provided against false confessions extorted 
by torment. The accuser was obliged to draw up his accu- 
sation in all its details, and submit it secretly to the Judge. 
Any confession under torture which did not agree substan- 
tially with this was set aside, and neither convicted the 
accused nor released the accuser from the penalties to 
which he was liable.* 

Under such a system, strictly enforced, few persons 
would lie found hardy enough to incur the dangers of sub- 
jecting an adversary to the rack. As with the Franks, 
however, so among the Wisigoths, the laws were not pow- 
erful enough to secure their own observance. The authority 
of (he kings grew gradually weaker and less able to repress 
the Assumptions of ambitious prelates and unruly grandees, 
and it is easy to imagine that in the continual struggle all 
IHirtirs sought to maintain and strengthen their position 
hy an hnbitnnl disregard of law. At the Thirteenth Coun- 
cil of Toledo, in 683, King Krwig, in his oi)eniug address, 

* L. WIfflgoUi. Yi. i. s. 
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alludes to the frequent abuse of torture in contravention of 
the law, and promises a reform. Tlie council, in turn, de- 
plores the constantly recurring cases of wrong and suffering 
wrought ^^regiiB subtilitatis astu vel profanie potostatis 
instinctu," and proceeds to decree that in Aiture no freeman, 
noble, or priest shall be tortured unless regularly accused 
or indicted, and properly tried in public ; and this decree 
duly received the royal confirmation.* 

As the Qoths emerge again into the light of history 
after the Saracenic conquest, we find these ancient laws 
still in force among the descendants of the refugees who 
had gathered around Don Pelayo. The use of the Latin 
tongue gradually faded out among them, and about the 
twelfth or thirteenth century the Wisigothic code was 
translated into the popular language, and this Romance 
version, known as the Fuero Juzgo^ long continued tlie 
source of law in the Peninsula. In this, the provisions of 
the early Gothic monarchs respecting torture are textually 
preserved, with two trifling exceptions which may reason- 
ably be regarded as scarcely more than mere errors of 
copyists.* Torture was thus muiutaiucd in Kpuiu as an 
unbroken ancestral custom, and when Alfoiiso the Wise, 
about the middle of the thirteenth century, attempted to 
revise the Jurisprudence of his dominions, in the code 
known as Las Siele Fartidaa which he promulgated, he 
only simplified and modified the proceedings, and did not 
remove the practice. Although he proclaimed that the 

' OonoH. ToUUn. XIII. ann. 68S» can. it. 

• 8m the Fu«ro Juxgo. Lib. i. Tit. iii. 1. 4; Tii. It. I. 4.— Lib. iii. Tit. ir. 
11. 10, 11.— Lib. VI. Tii. i. 11. 2. 4, 6.~Lib. vii. Tii. i. 1. 1 ; Tii. tI. 1. 1. 
Th» only poinii in which iheio Tary f^om the onoicni lawi ara thai in Lib. 
Ti. Tit. i. 1. 2, adttliary if noi inoladed among tha orimat for tvtpioion of 
which noblcf can be iorturcd, and thai tha noousar if noi diracicd io con* 
dooi iha ioriura. In Lib. vii. Tii. i. 1. I, alio, the informer who fliilf io 
oonviei if condemned only in a f ingle One, and noi ninefold ; be if, however, 
af in the original, declared infamouf, af a ladro; if a flave, the penaliy if 
iha fame af with the Witigothf. 
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pcraon of man is tlio noblest thing of earth — ^^^La persona 
del home cs la mas noble oosa del niundo''' — ^lie held that 
strifics and other torture inflicted Judicially were no dis- 
honor, even to Spanish sensitiveness.* Though, moreover, 
he declared that hidden crimes were often discovered by 
means of torture when no other mode was available,* still 
he could not shut his eyes to the perilous nature of such 
testimony, and he decreed that no confession extorted by 
torture, or by the fear of dishonor or death, had any valid- 
My.* To reconcile the irreconcilable, therefore, he adopted 
an expedient which subsequently became almost universal 
throughout Europe. After confession under torture, the 
prisoner was remanded to his prison. On being subse- 
quently brought before the Judge, he was again interro- 
gated, when, if he persisted in his confession, he was 
condemned. If he recanted, ho was again tortured ; and, 
if the crime was grave, the process could be repeated a 
third time: but, throughout all, he could not be convicted 
unless he made a free confession apart from the torture. 
Even after conviction, moreover, if the Judge found reason 
to liclicve that the confession was the result of fear of the 
torture, or of rage at being torturc<1, or of insanity, the 
prisoner was entitled to an acquittal.* Evidently, there 
was little real confidence reposed in the procedure, and yet 
this want of faith only doubled or trebled its severity. 
Alfonso's admiration of the Roman law led him to bor- 

* ParUdai, P. Til. Tit 1. 1. S6. • Ibid. P. Tti. Tit Is. 1. 16. 

* Car por log tormcniofl aabtn loa JvdgadorM mnebai tmm la Tardad da 
Im malof feeboa aaavblartoa, qna nan m podriaa aabar dotim §>!». — Ibid. 
P. Tit. Tit XXX, 1. 1. 

* P«»r pram la da toraanloa 6 fcrldat, 6 por alado da maaria 6 da dafboar» 
qna qeleran fkear i loi bonnaa, eonoaean i lat Tagadaa algaaaa aaaaa qna da 
pv KrmAo nan laa aonoteariaa : a par anda daelnioa qva la aonoaoanala qna 
f aero fecba an algnna dcaiaa manaraa qna non daba Tnlar nln ampatea nl qna 
la Ibea.— Ibid. P. iti. Tit xlll. 1. 5. 

* Ibid* P. Til. Tit XXX. I. 4.~Porqna la aonaiaanain qna 99 feahn an al 
tonnania, li non fnara aontmada daapnoa aln pramln, non af Tnladam. 
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row much Arom it rather than from tlio Gothic coilo, tlioiigh 
both are represented in the provisions which ho established. 
Thus, except in accusations of treason, no one of noble 
blood could be tortured, nor a doctor of laws or other 
learning, nor a member of the king's council, or that of 
any city or town, except for official forgery, nor a pregnant 
woman, nor a child under fourteen years of age.* So, when 
several accomplices were on trial, the torturer was directed 
to commence with the youngest and worst trained, as the 
truth might probably bo more readily extracted tvom him.* 
The provision, also, that when a master, or mistress, or 
one of their children was found dead at home, all the 
household slaves wore liable to torture in the search for 
the murderer, bears a strong resemblance to the cruel law 
of the Romans, which condemned them to death in case 
the murderer remained undiscovered.' 

The regulations concerning the torture of slaves are 
founded, with little variation, on the Roman laws. Thus 
the evidence of a slave was only admissible under torttii*e, 
and no slave could be tortured to prove the guilt of a 
present or former owner, nor could a frecdman, in a case 
concerning his patron, subject to the usual exceptions 
which we have already seen. The excepted crimes enu- 
merated by Alfonso are seven, viz: adultery, embezzle- 
ment of the royal revenues by tax collectors, high treason, 
murder of a husband or wife by the other, murder of a 
Joint owner of a slave by his partner, murder of a testator 
by a legatee, and coining. With the slave, as with the 

' PariUUt, p. 11. Til. zxt. I. 24. Bzoept tb« fftTor ibown to th« learned 
profeiiionti " per honr* de la MoieneU/' whioh aftarwardu bceame general 
ibrougbooi Borope, tbete proTiiiont may all be fonnd in the Roman law. — 
Oonet. 4 God. ix. vili. ; L. S Dig. xlviii. xIx. ; L. 10 Dig. xlyiii. ZTiii. { 
Const. 11 Cod. IX. zll. 

* Partldae, P. rit. Tit. xxx. I. 6.— ImiUUd from L. 18 Dig. xlyiii. 
xviii. 

' ParUdaf, P. yii. Tit. zxx. 1. 7. CC Taoit. Annal xiy. xlilL-xU. 
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freeman, all tostimonj nndcr torturo required subsequent 
confirmation.^ 

There is one noteworthy innovation, however, in the 
Partidos, whicli was subsequently introduced widely into 
the torturo codes of Europe, and which, in theory at least, 
f<roatly extended their sphere of action. This was the lia- 
bility of freemen as witnesses. When a man's evidence 
was yacillating and contradictory, so as to afford reason- 
able suspicion that he was committing perjury, all criminal 
Judges were empowered to subject him to torture, so as to 
ascertain the truth, provided always that he was of low 
condition, and did not belong to the excepted classes." 

With all this, there are indications that Alfonso de- 
signed rather to restrict than to extend the use of torture, 
and, if his general instructions could have been enforced, 
there must have been little occasion for its employment 
nndcr his cmle. In one passage, he directs that when the 
evidence is insufllcicnt to prove a charge, the accused, if 
of good character, must be acquitted ; and in another, he 
orders its application only when common report is ad- 
verse to a prisoner, and he is shown to be a man of bad 
repute.* Besides, an accuser who failed to prove his charge 
was alwa^'S liable to the lex /a/tont>, unless he were prose- 
cuting for an offence committed on his own person, or for 
the murder of a relative not more distant than a brother or 
sistcr^s child.' The Judge, moreover, was strictly enjoined 
not to execcd the strict rules of the law, nor to carry the 
torture to a |)oiut imiierilling life or limb. If he deviated 
from these limits, or acted through malice or favoritism, 
he was liable to a similar infliction on his own person, or 
to a |>enalty greater than if he were a private individual.* 

■ ParildM. p. Til. Tit. zii. I. 16. 

• Ihld. P. tit. Tit xvl. I. 43.~P. Tti. Tit. zsz. I. 8. 

' PitrildM, P. Tti. TH. 1. 1. S6, •• bo«« mal •nlkirtido.**— P. Til. Tit »i. 
1. S, •• Bl tl tiwf hoB« do mala Ikat 6 tU." 

* Ihld. P. Til. Tit. i. I. M. 

Ibid. P. VII. Tit zix. I. 4 ; Tit iz. 1. 16. 
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The liability of witnesseB was fVirther circumscribed by 
the fiict that in cases involving coi*poral punishment, no 
one could be forced to bear testimony who was related to 
either of the parties as far as the fourth degree of consan- 
guinity, in either the direct or collateral lines, nor even 
when nearly connected by marriage, as in the case of 
fathers-in-law, step-children, &c.' Orders to inflict torture, 
moreover, were one of the few procedures which could bo 
appealed from in advance.* Several of these limitations 
became generally adopted throughout Europe. We shall 
see, however, that they afforded little real protection to the 
accused, and it is more than probable that they received as 
little respect in Spain as elsewhere. 

There were many varieties of torture in use at the pe- 
riod, but Alfonso informs us that only two were commonly 
employed, the scourge and the strappado, or hanging the 
prisoner by the arms while his bade and legs were loaded 
with heavy weights.' The former of these, however, seems 
to be the only one alluded to throughout the code. 

As a whole, tlio Tartidas were too elaborate and too 
much in advance of the wants of tlio age to be successful 
as a work of legislation. With the death of Alfonso tliey 
became discredited, but still retained a certain amount of 
authority, and, a hundred years later, in the Ordenamiento 
di Alcal^ of Alfonso XL, issued in 1848, they are referred 
to as supplying all omissions in subsequent codes.* 

It is probable that, in his system of torture, Alfonso the 
Wise merely regulated and put into shape the customs 
prevalent in his territories, for the changes in it which 
occurred during the succeeding three or four centuries are 
merely such as can be readily explained by the increasing 
influence of the revived Roman Jurisprudence, and the intro- 
duction of the doctrines of the Inquisition with respect to 

> Partial P. Yii. Tli. xxx. I. 0. 

• Ibid. P. III. Tli. xxiU. 1. IS. 

• Ibid. P. Til. Tii. XXX, I. 1. 

• OrdeoMDiento di Alctdk, Tii. xxwHl I. 1. 
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criminal procedures. In the flnal slmpe which the adminis- 
tration of torture assumed in Spain, as described by Yilla- 
dicgo, an eminent legist writing about the year 1600, it was 
onl}' employed when the proof was strong and yet not sufll- 
ciciiFior conviction. No allusion is made to the torture of 
witnesses. The system of repeating the torture on succes- 
sive days, if the accused recanted during tlie interval, had 
apparently fallen into desuetude, for Yilladiego condemns 
the cruelty of some Judges who divide the torture into 
three days in order to render it more effective, since, after 
a certain prolongation of torment, the limbs begin to lose 
their sensibilitj*, which is recovered after an interval, and 
on the second and third days they are more sensitive than 
at flrst. This he pronounces rather a reiKstition than a 
continuation of torture, and reiietition was illegal unless 
rendered necessary by the introduction of new testimony. 
Ah in the thirteenth century, nobles, doctors of laws, preg- 
nant women, and children under fourteen were not liable, 
except in cases of high treason and some other heinous 
offences, among which the bigotry of the age had introduced ^ 
( ^eresy.v The clergy also were now exempted, unless pre- 
viously condemned as infamous, and advocates engaged in 
pleading enjoyed a similar privilege. The Partidas allow 
torture in the investigation of comparatively trivial offences, 
but Yilladiego states that it should only be employed in 
the case of serious crimes, entailing bodily punishment 
more severe than the torture itself, and torture was worse 
than the loss of the hands. Thus when only banishment, 
fines, or imprisonment were involved, it could not be used* 
The penalties incurred by Judges for its excessive or im- 
proi)or application were almost identical with those pre- 
scril>ed by Alfonso, and the limitation that it should not 
be allowed to endanger life or limb was only to be exceeded 
in the case of treason, when the utmost severity was per- 
missible. Many varieties were in use, but the most common 
wore tlie strappado and )K>u ring water down the throat; 
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but when the-acouaed was so weak as to render these dan- 
gerouSi fire was applied to the soles of the feet ; and the use 
of the scourge was not unusual. As in the ancient laws, 
the owner of slaves was entitled to compensation when his 
bondmen were unjustly tortured. If there was no Justifi- 
cation for it, he was reimbursed in double the estimated 
yalue ; if the Judge exceeded the proper measure of torment, 
he made it good to the owner with another slaye.^ 

In turning to the other barbarian races who inherited the 
fragments of the Roman empire, we find that the introduc- 
tion of torture as a recognized and legal mode of investiga- 
tion was long delayed. Under the Merovingians, as we 
have seen, its employment, though not infrequent, was 
exceptional and without warrant of law. When the slow 
reconstruction of society at length began, its first faint 
trace is to be found in a provision ro8ixK;tlug the crime of 
sorcery and magic. These were looked upon with peculiar 
detestation, as unpardonable ofibnces against both Qod 
and man. It is no wonder then if the safeguards which 
the freeman enjoyed under the ordinary modes of Judicial 
procedure were disregarded in the case of those who vio- 
- lated every law, human and divine. The legislation of 
Charlemagne, indeed, was by no means merciful in its gen- 
eral character. Uis mission was to civilize, if possible, the 
savage and turbulent races comiK>sing his empire, and he 
was not over nice in the methods selected to accomplish 
the task. Still, he did not venture, even if he desired, to 
prescribe torture as a means of investigation, except in the 
case of suspected sorcerera, for whom, moreover, it is 
ordered indirectly rather than openly.* Yet, by this time, 

■ y ilI«di«go, Gloif. ad Foero Joxgo, Lib. Ti. Tii. i. 1. 2, Qlon. c, d, ; /, g. 
~Lib. TI. Tik i. I. 5, Gloas. b, c. 

* C»pU. O»rol. Mag. II. ann. 805, S zxt. (Baloi.). No oihar inUrpreUUoii 
ean waU ba givan of Uia dlraoUon **dUigantiMima azaminationa oonsirin- 
gaotor ai forta oonfliaaninr malornm qnn gaiaarank. Sad tali modaraUona 
flak aadam diatrioiio na yitam perdani." 
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the personal inviolnbilitj^of the.JhHannn jgaa^gone. The 
infliction of Btripes and of hideous mutilations is frequently 
(1ircctc<l in the Capitularies, and even torture and banish- 
ment for life are prescribed as a punishment for insulting 
bishops and priests in church." ' * 

This apparent inconsistency is easily explicable. Though 
there was no theoretical objection to torture as a process I 
of investigation, yet there was no necessity for its employ- 
ment as a means of evidence. That the idea of thus using 
it in matters of great moment was not unfamiliar to the 
men of that age is evident when we And it ofllcially stated 
that the accomplices of Bernard, King of Italy, in his 
reliellion against Lonis-le-Ddbonnaire, ih 81T, on their cap- 
ture confcsscfl the whole plot without being put to the tor- 
ture.' Such inRtnnccfl, however, were purely exceptional. 
In ordinary matters, there was a complete system of attack 
and defence which supplemented all deficiencies of testi- 
mony in doubtful cases. Sacramental purgation, the wager 
of battle, and the various forms of vidgar ordeals were not 
only primeval customs suited to the feelings and modes of 
thought of the race, but they were also much more in 
harmony with the credulous faith inculcated by the church, 
and the church had by this time entered on the career of 
temfioral supremacy which gave it so potential a voice in 
fashioning the institutions of European society. For all 
these, the ministrations of the ecclesiastic were requisite, 
and in many of them his unseen interference might prove 
decisive. On the other hand, the humane precepts which 
forlmde the churchman from intervening in any manner 
in Judgments involving blood precluded his interference 
with the torture chamber ; and in fact, while torture was 

' Cftpltttl. Lib. Ti. eap. enlz. 61 qvli epltoopo t«I aliif aliiblrif Inlrft 
MelttUm injttrlaai feeerlt, Jab«nat 9um tomenib nbjMtam In asUio norl 
.... Sin avUm eoniamelUia laalain feeerli, tonaeaili •! eilllo Iradalar. 

* Nan rolaa m tiailaai Md aliro •ilarn noa ailaioll qaatiloalbat oaiaeai 
Uehaam b^|at raballloab daUgant— Qoldafi. Caaiitt lap. I. 161. 
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yet frequent under the Merovingians, the canons of vsrious 
councils prohibited the presence of any ecclesiastic in places 
where it was administered.* Every consideration, there- 
fore, would lead the church in the ninth centuiy to prefer 
the milder forms of investigation, and to use its all-powerful 
influence in maintaining the popular belief in them. The 
time had not yet come when, as we shall see hereafter, the 
church, as the spiritual head of feudal Christendom, would 
find the ordeal unnecessary and torture the most practi- 
cable instrumentality to preserve the purity of faith and the 
steadfastness of implipit obedience. 

In the ninth century, moreover, torture was incompatible 
with the forms of Judicial procedure handed down as relics 
of the time when every freeman bore his share in the public 
business of his sept. Criminal proceedings as yet were 
open and public. The secret inquisitions which afterwards 
became so favorite a system with lawyers did not then 
exist. The mallum^ or court, was perhaps no longer held 
in, the' open air,* nor were the freemen of the district con- 
strained as of old to be present,* but it was still free to 

' Hon liA«t preibytoro nee dUeono ad trepaliam ubi r«i torqnaotar iUi«. 
— ConcU. Aatisaiodor. ftnn. 678, oan. zxziii. 

Ad loenm exAiniiiationia r«oraiii nnllai olerieonun aoe«d»i. — ConeU. 
Mailaeon. II. ann. 685, oan. ziz. 

* Under CharlemagD* and Lonifl-l«-IMbonnalr« iMnii to haY* oommeneed 
tha naaga of holding tbeoourt andar theltar. Thui Obarlamagna, ** Ut in locis 
nbi maUofl pabliona babari lolal, taotam tale eonttituatur qaod in bibarno 
at in mtaU obtanrandat ooa poMit"— (Capit. Carol. Mag. II. ann. 809« 
^ ziii.). 8aa alio Capit. I. aod. ann- ^ zzy. Lonii-la-Ddbonnaira prohibila 
tba holding of aonrta in ehnrobai, and addi '* Volnmna ntiqna nt domni a 
oonita in loenm nbi mallnm tanera debet oonitrnatar, ut propter ealorca 
•olif at pluylam pnblioa ntilitaa non remaneat." — (Capit. Ludov. Pit I. ann. 
819, i xiT.) 

' In 709, we find Charlemagne oommanding the praianoa of all Draaman in 
the general judieial aasambljr bald twice a year, '*Ut ad mallum Yantranamo 
tardet, nnnm olroa nstatam at alternm eirca aatnmnum." At othari of Ian 
importance, they ware only bound to attend when summoned, *' Ad alia faro, 
•i neeaMitaa fnarit, yal denuneiatio regis nrgeat, Tooatns venire nemo tardet.*' 
—(Capit. Carol. Mag. ann. 760, ^ zii.) 
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every one. The accuser and his witnesses were oonfironted 
with the accused, and the criminal must be present when 
his sentence was pronounced.' The purgatorial oath was 
administered at the altar of the parish church ; the ordeal 
was a public spectacle ; and the Judicial duel drew thousands 
of witnesses as eager for the sight of blood as the Roman 
pIclM}. Tliese were all ancestral customs, inspiring im- 
plicit reverence, and forming part of the public life of the 
community. To substitute for them tlie gloomy dungeon 
througli whose walls no echo of the victim's screams could 
filter, where impassible Judges coldly compared the inco- 
herent confession wrung out by insufferable torment with 
the anonymous accusation or the depositions of unknown 
witnesses, required a total change in the constitution of 
society. 

The change was long in coming. Feudalism arose and 
consolidated its forces on the ruins of the Carlovingian em- 
pire without altering the principles upon which the earlier 
procedures of criminal Jurisdiction had been based. As 
the local dignitaries seized upon their fiefs and made them 
hereditary, so they arrogated to themselves the dispensa- 
tion of Justice which had formerly belonged to the'ccntral 
iwwcr, but their courts were still open to all. Trials were 
conducted in public uix>n well-known rules of local law 
and custom ; the Aillest opportunities were given for the 
defence; and a denial of Justice authorised the vassal to 
renounce the Jurisdiction of his feudal lord and seek a 
superior court. 

In 809, b« d«fllr«d tlial none tlioiild b« foretd to aiUnd anltii bo hftd but- 
BOW, " Ui nonot ad plMlion Yonlro eogmUr, bU qal oavana babol ad 
qarrondam/*— (Capli. I. aan. 809, ^ ilil.) 

In SI9, Loalt ordorod ibai ibe frocnon ibonid attoad al loaal tbroo eonria 
a jear, **ot nallvt eotampliaa plaelta obiorraro eompoUat, nlit forio qaltiboi 
aai aeoataiat faarll, aai allan aoeiiMTorU, aai ad laailmoalaai porblboadam 
Toealat raorii.**>-(Capli. Lodov. PU. V. ana. 819, \ iIt.) 

* riaoaU al advamit abaanUf non Jadioatar. Quod aft faotaa IWorfl pro- 
laU soBlonUa non TaltbU.— Capital. Lib. t. ^ eoexL 
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( Still, as uudor the Mcrovingiana, torture, though un- 

) recognized by law, was occasionally employed as an cxtra- 

•' ordinary element of judicial investigation, as well as a 

^ -^ means of punishment to gratify the vengeance of the irre- 

, sponsible and cruel tyrants who ruled with absolute sway 

: , over their .petty lordships. A few such instances occur in 

the documents and chronicles of the period, but the terms 

in which they are alluded to show that they were regarded 

as irregular. 

Thus, it is related of Wenceslas, Duke of Bohemia, in 
the early part of the tenth century, that he destroyed the 
gibbets and fearful implements of torture wherewith the 
cruelty of his Judges had been exercised, and that he never 
allowed them to be restored.^ An individual case of torture 
which occurred in lOlt has chanced to be preserved to us 
by its ending in a miracle, and being the occasion of tlie 
canonization of a saint. A pious pilgrim, reputed to belong 
to the royal blood of Scotland, while wandering on the 
marches between the liavariaus and the Moravians, was 
seized by the inhabitants on suspicion of being a spy, and, 
to extort a confession, was cx|)osed to a succession of tor- 
ments which ended by hanging liini on a witlieiXHl tree until 
he died. The falsity of the accusation and the sanctity of 
the victim were manifested by the uninterrupted growth of 
his hair and nails and the constant flowing of blood from a 
wound, while the dead tree suddenly put forth leaves and 
flowers. Margrave Henry of liavaria had him reverently 
buried, and he was duly enrolled in the catalogue of saints.* 
In the celebrated case, also, of the robbery of the church 

* R«gDabai antom Id Praga Weneilaiif I>«o ei hominlboi aooaptoa, qai 
InUr onUra qa» d« m pnsdioaatur, mirabUla tormeotorum genera •i pail- ' 
bola tnapandUt bomlnnm praparata dlrui feoii, ne immaoltaa Jodioam ez- 
ortioeret, na« rtparari loo Umpora parmliU — Annallii. 8a zo ann. 928. 

* In Bavarioram eonflnla atqae MaraTentlum quldam peregrin at, nomine 
Colomannui, ab Ineolii, quaal tpeoulator ewet, oapiinr, et ad profenlonem 
oolpn, qnam non memli, dirif oasUgaiionlbai oompelliiar, eto.— DiUiaarl 
Cbron. Lib. Tii. ad fin. 
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of FiAon, alK>ut the year 1100) tho stiiipcctcd thief wm, by 
direction of the bishop, basted with hot lard, in order to 
extort a confession,* and though this was nnsuccessful, a 
])crReverance in the effort finally effected its purpose.* 

These are evidently rather siK>radic and exceptional cases 
than indications of any systematic introduction of the prac- 
tice. A more significant allusion, however, is found in the 
reproof administered, about 1125, by Uildobert, Bishop of 
io Mans, to one of his priests, who had been concerned in 
the torture of a susixscted thief, for the purpose of extract- 
ing a confession. Hildebert argues that the infliction of 
torture for confession is a matter for Judicial decision and 
not of church discipline, and therefore not fit for a clerk to 
be engaged in.* This would seem to show that it occasion- 
ally was a recogniKcd means of proof in the lay tribunals of 
the itcriml, though as yet not favore<l by the church. If so, 
no record of its introduction or evidence of its customary 
use has been preserved to us, though there is abundant 
evidence of its employment as a punishment and for the 
extortion of money. 

As a punishment legally inflicted, we find it prescribed, 
in 1108, by Fre<leric Barbarossa in cases of petty thefts,* 
and in the next century by Frederic 11. as a i)enalty for 
high treason.* S|)ccial cases, too, may be instanced, where 
its infliction on a large scale shows that the minds of men 
were not unfamiliar with its use. Thus when, in 1125, the 

■ lUe nadaian Urneqve prMtralttm aiqa* llgiilan, lardo eaUdo ttli p«r- 
faniU. Md nihil extorqncn polalt^HermaBnofl d« 8. Ifarte lAodea. Mira«. 
(Jarvil Obff«rvftl. in iTon. Bplat. IzxIt.)* 

* Qaib«ri. Norlogtnl. d« VlUk San, enp. stI. 

' R«<M tormentif nflk«r« ▼•! inppllelb eziorqaaro oonfenlonoai Mnnra 
earliv mC non cccImIid dbwlpllnn. Und» at nb fjat nalmndTeralona nbailnarn 
deHnUii qnem pMaalnm innoi fnrlo tntplenrln aiiporln«« ; n«|«« •nim enr- 
nlfez M ted Mcrifos. — IIIMeltcrt. Cenonina. Bpltl. zzx. 

' Pi 4|ai« qainqne Mlldoc miens nal pint fnerll fnrntnt Inqveo tat pendnUr : 
■I Bilnaf, Mopit el forelpe ezeorieiar ol landalnr.^Feador. lib. ii. Til. 
SSTil. 4 A- 

- Fred. II. Lib. lUnerlpi, ft. H 1, 6. (QoldMt, Coatiit. lap. ii. M.) 
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inhabitants of Erfurt were guilty of some outrages on the 
imperial authority, and the town was besieged and captured 
by the Emperor Lothair, the chronicler relates that large 
numbers of the citizens were either killed, blinded, or tor- 
tured in various ways by the vindictive conqueror.* 

So summary and effective a mode of forcing the weak 
and unprotected to ransom themselves was not likely to be 
overlooked in those ages of violence, and though thejsxtra- 
Jttdidal .use of torture is foreign to our purpose, yet, as 
showing how men educated themselves in its employment, 
it may be worth while to allude briefly to this aspect of 
the subject. Thus Duke Swantopluck of Bohemia, in a 
marauding expedition into Hungary in 1108, caused to be 
racked or put to death all prisoners who could not purchase 
escape by heavy ransoms.* At the same peHod, Germany 
is described to us by an eyewitness as covered with feudal 
chieftains who lived a life of luxury by torturing the mis- 
erable wretches that could scarce obtain bread and water 
for their own existence.* In England, the fearAil anarchy 
which prevailed under King Stephen encouraged a shuilar 
condition of afiairs. The baronial castles which then 
multiplied so rapidly became mere dens of robbers who 
ransacked the country for all who had the unfortunate 
reputation of wealth. From these they extracted the last 
penny by tortures ; and the chronicler expatiates on the 
multiplicity and horrid ingenuity of the torments devised — 
suspension by the feet over slow fires; hanging by the 
thumbs ; knotted ropes twisted around the head ; crucet- 
houses, or chests filled with sharp stones, in which the 
victim was crushed ; sachentages, or frames with a sharp 

' Trnoidaiifl alilf, aliis oasoatis, nonnullU diT«ni« ionnenionim generibiu 
•zenioUtb, muUiaqu* per divenis fugUDiibai. — Erphnrdianiu VarUoqau 
ann. 1125. 

* Alios interfeci joMit, alloi in eonleo raipengoi, paneii Toro, aooepla 
maigna pooania, Tiiam ooneassit. — Cotinai Progani. Lib. in. ann. 1108. 

* Ab bli qai pan* tolo at aqua ylciiiaro lolabani, deliolas libi ministrari 
tormanUa azigabant.— Annallit. Baxo ann. 1128. , 
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iron collar preventing the wearer fl-om sitting, lying, or 
sleeping; dungeons filled with toads and adders; slow 
starvation, &c &c* Such experiments were a fitting educa- 
tion for the times that were to come. 

In all this, however, there is no evidence of the revival* 
of torture as a means of legal investigation. The commu4 
nit}' was Ratisfled with the old barbaric forms of trial, and 
the church, still true to its humanizing instincts, lost not 
op|K)rtuuit3' of placing the seal of its disapprobation on 
the whole theory of extorting confessions. The great nam(| 
of Gregory I. was on record, as early as the sixth centuryj 
denouncing as worthless a confession extorted by incarce-i 
ration and hunger.* When Nicholas I., who did so much 
to build up ecclesiastical iK>wer and influence, addressed, 
in 8CG, his well-known epistle to the Bulgarians to aid and 
direct them in their conversion to tlie true faith, he recites 
that he is told that in cases of suspected theft, their courts 
endeavor to extort confession by stripes, and by pricking 
with a |>ointed iron. This he pronounces to be contrary 
to all law, human and divine, for confessions to be valid 
should Iks spontaneous; and he argues at some length on 
the uncertainty of the system of torture, and the injustice 
to which it leads, concluding with a peremptory prohibition 
of its continuance." 

In the first half of the same century, the manufacturers 

' Anglo-Rnxon Cbronlelt, ann. 1137. 

* 81 Unen Mmdem eonfoftloBem tnbUllUa •xuniaationlt •% ocevHif 
•llc«rii, ti Bon ftfllloilo ▼•beniMt •xlorqaerei; qaao freqacaWr hoe ftgli ai 
noiln* «• fnUri engnniiir eilmn innozil. Nam pottqaam pnefalai eplNopat, 
■t dlellvr, ervelnrl eviiodla eramarlqae fame ee atterli, eeire debetit, tl ita 
e«t, atrtim noreai tl tie faerii eziorta eonfeMio.^Qregor. PP. I. Lib. Tin. 

' Nicolni PP. I. Rpipi. zotU. ^ M. Qiiam rem nee dWIaa lex nee ha- 
mnna prorfan admlttll, earn non iaTlta ned tponUnea debeal eera eonfewlo 
.... Rellnqaile llaqae tallii, ei qam baelennN ln»lpient«e exereaistif, me- 
flallilat execramlnl, qarrn ealm fraclam hebal^tiii laae In lllbi In qalbni 
non erahetrillp* 
2H 
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of the False Decretals had attributed to Alexander I. an 
epistle designed to protect the church from pillage and 
oppriession, in which that pontiff is made to threaten with 
infamy and excommunication those who extort confessions 
or other writings Arom ecclesiastics by force or fear, and 
to lay down the general rule that confessions must bo 
voluntary and not compulsory.* On the authority of this, 
Iyo of Ghartres, at the commencement of the twelfth cen- 
tury, declares that men in holy orders cannot bo forced 
to confess I* and half a century later, Qrfttian lays down 
/ the more general as well as more explicit rule that no con- 
I fession is to be extorted by the instrumentality of torture." 

(This position was consistently maintained until the revival 
of the Roman law familiarized the minds of men with tlio 
procedures of the imperial jurisprudence, when the policy 
t of the church altered, and it yielded to the temptation of 
^ obtaining so useful a means of reaching and proving the 
otherwise impalpable crime of heresy. 

The latter half of the twelfth century saw the study of 
the civil law prosecuted with intense ardor, and in the 
I beginning of the thirteenth. Innocent HI. struclc a fatal 
; blow at the liarbaric systems of tlie ordeal and sacramental 
: compurgation by forbidding the rites of the church to the 
; one and altering the form of oath customary to the other. 
The unreasoning faith which had reiK)8ed confidence in the 
boiling caldron, or the burning ploughshare, or the traineil 
champion as the special vehicle of Divuie Judgment, was 
fading before the Aristotelian logic of the schools, and dia- 
lectical skill could not but note the absurdity of acquitting 

' PMvdo-Alezftnd. d«orei.«OmDibai orihodozlt" — OonfMsio rero in 
Ulibui non eompalia led iponUnaa fl«ri d«b«i. . . . Oonfanio enim non 
txiorqaerl deb«t in Ulibas, led potiu tponU profltori, penimam Mi •Dim 
dt tatpioione ant eztorta oonfenione qncmquftm judicar*. 

* Minitirorom oonfMiio non tit eziorU sed tiionUnea. — Ivon. Panorm. 
lY. ozviii. 

* Quod yero oonfenio cruoiatibiu oxtorquonda nou eit. — Dooreti Cam. xv. 
q. 0, can. 1. 
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A culprit because he conUl l)eg or buy two, or five, or eleven 
men to swcnr to their l)e1icf in his oath of denial. 

Yet with all these influences at work, the ancestral cus- 
toms maintained their ground long and stubbornly. It is 
not until the latter half of the thirteenth centnrj^that the 
first faint traces of legalized torture are to be found in 
France, at whose University of Paris for more than a 
hundred years the study of the Pandects had become the 
almorbing topic, and where the constantly increasing power 
of the crown found its most valuable instruments in the 
civil lawyers, and its surest weapon against feudalism in 
the extension of the ro3'al Jurisdiction. In Germany, the 
progress was even slower. The decline of the central au- 
thority, after tlic death of Frederic Barbarossa, rendered 
any general change impossible, and made the absolutist 
principles of the imi)orial Jurisprudence especially distaste- 
ful to the crowd of feudal sovereigns, whose privileges 
wore l)cst sup]>orted by perpetuating organized anarchy. 
The early codes, therefore, the Sachsenspicgel, the Schwa- 
Ijcnspicgcl, the Kayser-l^echt, and the llichstich Landrecht, 
which regulated the Judicial proceedings of the Teutonic 
nations from the thirteenth to the fifteenth centuries, seem 
to know no other mode of deciding doubtful questions than 
sacramental purgation and the various forms of ordeal. 
During the latter |)ortion of this period, it is true, torture 
begins to apfiear, but it is as an innovation. 

The first indications of the modem use of torture show 
distinctly that its origin is derived from the ciYina3¥. In 
the Latin kingdoms of the East, the Teutonic races were 
brought Into contact with the remains of the old civiliza- 
tion, impressive even in its decrepitude. It was natural 
that, in governing the motley collection of Greeks, Syri- 
ans, and Franks, for whom they had to legislate, they 
should adopt some of the institutions which they found 
in force amid their new possessions, and it is only sur- 
prising that torture did not form a more prominent feature 
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in their code. The earliest extant text of tlie Asnses de 
Jerusalem la not older than tlio thirteenth century, and tlie 
blundering and hesitating way in which it reoognizesi in a 
nngle inatanoe, the nae of torture shows how novel was the 
idea of sbch procedure to the feudal barons, and how little 
they understood the principles goyeming its application. 
When a murderer was caught in the act by two witnesses, he 
could be promptly hanged on their testimony, if they were 
strangers to the victim. If, however, they were relatives, 
their testimony was held suspect, and the confession of the 
accused was requisite to his conviction. To obtain this, he 
was subjected to torture for throe days ; if he confessed, he 
was hanged ; if obdurate, he was imprisoned for a year and a 
day, with the privilege of clearing himself during that 
period by the ordeal of the red-hot iron. If he declined 
this, and if during his confinement no additional evidence 
was procured, he was acquitted and could not be again 
appealed for the murder.* 

This shows the transition state of the question. The 
criminal is caught with the red hand and the evidence of 
guilt is complete, save that the witnesses may be interested ; 
confession thus becomes requisite, yet the failura to extort 
it by the most prolonged torment does not clear the 
accused;, t^e ordeal is resorted, to in order to supplement 
the torture, and solve the doubts which the latter could not 
remove; and finally, the criminal is absolved thougli he 
dare not trust the judgment of Qod, and though the uiicor- 
tuinties in wliich torture haul left the case ava not i*cuioved. 

ItQiy was the centre from which radiated the influences 
of the Roman law throughout Western Europe, mid, as 
might be expected, it is to Italy that we must look for the 
earliest incorporation of torture in the procedures of 
modem criminal j urisprudenoe. Probably the first instance 
of its use is to found in the legislation of Frederic II. for 

' AnUei de JerniaUm, Bain* Coort, cop. eoHz. 
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his Neapolitan provinces, promulgated in 1381; and the 
mode in which it is prescribed shows that it was as yet but 
s^iaringly employed. As Frederic was the earliest secular 
legislator who discountenanced and restricted the various 
forms of the ordeal, it was natural that, with his education 
and tcmix^ramcnt, ho should seek to replace them with the 
system of the Roman codes which ho so much admired. 

When a secret murder or other heinous crime was com- 
mittotl, and tlie most stringent investigation could not con- 
vict the i)cr|)otrators, if the weight of suspicion fell on per- 
sons of humble station and little consequence, they could 
be torturc<l for confession. If no torment could wring 
from them an acknowledgment of guilt, or if, as often 
hap|)cned (*'prout accidcre novimns in plertsque'')* their 
ros()]utif>n ga%'c way under insufferable tonncnt and they 
subsectucntly recanted, then tlio punishment, in the shape 
of a flne, was inflicted on the district where the crime had 
occurred.' From this it is evident that torture was not 
exactly a novelty, but that as yet it was only ventured 
upon with the lowest and most unprotcctccTcIass orsociety, 
and tliat confcRsioii during its infliction was not regarded as 
sufllcicnt for conviction, unless subsequently i)ersi8ted in. 

During the remainder of the century, the statutes of 
many of the Italian cities show the gradual introduction 
of torture to replace the barbarian processes which were 
not indigenous,^ and which the traditional hate of the Italian 
States for the Tedeschi was not likely to render popular. 
That by the middle of the century, indeed, the practical 
applications of torture had been profoundly studied and 
were thoroughly understood in all their most inhuman 
ramiflcations is sufllciently evident from the accounts which 
we i>ORsc8s of the fearful cruelties habitually practised by 
petty despots such as Eccelino di Romano." 

• Contiit Siealar. Lib. i. Til. zxvH. 

• Da Dojt, Droit Crlalnel 6- P««p. Mod. II. 405. 

• MoMMh. P«d«Mi. Otiron. Lib. it. mb. 1251^1 (UrtibU SeHp. lUr. G«r. 
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About this time we also find, in the increasing rigor and 
gradual systematizing of the Inquisition, an evidence of 
the growing disposition to resort to torture, and a power- 
ful element in extending and facilitating its introduction. 
The church had been actively engaged in discountenancing 
and extirpating the ordeal, and it now threw the immense 
weight of its authority in favor of the new process of ex- 
torting confessions. When Frederic II., in 1221, issued 
from Padua his three constitutions directed against heresy, 
cruel and unsparing as they were, they contained no indica- 
tion that torture was even contemplated as a mode of inves- 
tigation. In fact, suspected parties, against whom insuffi- 
cient evidence was brought, were directed to prove tlieir 
innocence by some fitting mode of purgation.* In 1252, 
however, when Innocent lY. issued his elaborate instruc- 
tions for the guidance of the Inquisition in Tuscany and 
Lombardy, he ordered the civil magistrates to extort ft'om 
all heretics by torture not merely a confession of their own 
guilt, but an accusation of all who might bo their accom- 
plices; and this derives significance from his reference to 
similar proceedings as customary in trials of thieves and 
robbers.* It shows the progress made during the quarter 
of the century, and the high appreciation entertained by 
the church for the convenience of the new system. 
As yet, however, this did not extend beyond Italy. There 

man. pp. 694-6).— Qaoiidie dtverait generibat tonnentonim Indifflsnter Urn 
majoret quam mlnoret a oarniflcibnt neoabuntur. Vooas terribilea claman- 
tum in tormeniia dU nootuqoe audi«baniar do aliU palailis. . . . Quotidto 
•ina labore, tine oontotentiia ramoraiont magna toruenta at inezcogilata 
oorporibni bominam infligebai, eto. 

? Oongraa purgatione. — Qoldatt. Conttit. Imp. I. 293-6. 

* Taneainr prfloterea potattat aea raoior omnat bnratieoa quoi oaptoa 
habuarit, eogara oiira mambri diminniionam at mortis parioalum, tanquam 
▼ara latronat at bomioidai animarnm at furat laoramantoram Dai at fldai 
CbristianiB, arroras tnot eipraisa fatari at aoeuaart alioa bnratieos quot 
ioiunt, at bona aorum, at eradantai at racaptatorct at dafantorai aorum, lioat 
eoguntnr fnret et latronat rtram tamporallnm aooiuaro iuoi oompitoaa at fa- 
tari maleflciaqniB faeamnt.— Innooant. IV. Lag. atOonit. oontra Hasrai. ^ 28. 
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is cxtniit a trnct, written not long after this time, contain- 
ing very minute instnictions as to tlic established mode of 
dealing with the sect of Albigcnses known as the " Poor 
Men of Ijyons.*' It gives directions to break down their 
strength and overcome their fortitude by solitary confine- 
ment, star^'ation, and terror, but it abstains from recom- 
mending the infliction of absolute and direct torture, while 
its details are so full that the omission is sufllcient proof 
that such measures were not then customary.* 

The whole system of the Inquisition, however, was such 
as to render the resort to torture inevitable. Its proceedings 
were secret ; the prisoner was carefully kept in ignorance 
of the exact charges against him, and of the evidence upon 
which they were based. lie was presumed to be guilty, and 
his judges 1)ent all their energies to force him to confess. 
To accomplish this, no means were too base or too cruel. 
According to the tract JuRt quoted, pretended sympathizers 
wore to l)e let into his dungeon, whose affected friendship 
might entrap him into an unwary admission; officials armed 
with fictitious evidence were directed to frighten him with 
assertions of the testimony obtained against him from sup- 
|>osititious witnesses ; and no reflonrces of fraud or guile 
wore to 1)0 spared in overcoming the caution and resolution 
of the poor wretch whose mind, as we have seen, had been 
careful]}* weakened by solitude, suffering, hunger, and terror. 
From tills to the rack and estrapade the step was easily 
tnkon, and was not long delaycil. In 1301, we find even 
!Miilip)>e-lc-!Iel protenting against the cruelty of the In- 
quiHitton, and interfering to protect his subjects fVom the 
rrflneinents of torture to which, on simple suspicion of 
liercRy, unfortunate victims were habitually exi>08cd.* Yet 

* Tnei. 4« flnrtt. Paap. d« Lappil. (MftrUa* ft Danuid ▼. 1787). In ili« 
Iraet. Pr«iierl<» II., who died In 12541, ti »poli«n of «• '*qnondam Inpcrntor.** 

* Clamor Tftlldoi el Intlnaailo loetaom tdollan salnlllornfli . . . proeofoai 
miMi in lnqalplttonl» nr^otie • eo|>tionlbaii, qniP^Uonibaf •! •leoglUiU lor> 
moniia Incipient penoaat qaat pro Hbito aeserii bttreiloa labe nolatat, abno> 
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when, a few years later, the same monarch resolved upon 
the destmction of the Templars, he made the Inquisition 
the facile instrument to which he resorted, as a matter of 
course, to extort from De Molay and his knights, with 
endless repetition of torments, the confessions which were 
to recruit his exhausted treasury with their hroad lands 
and accumulated riches.* 

The history of the Inquisition, however, is too large a 
subject to be treated here in detail, and it can only bo 
alluded to for the purpose of indicating its influence uiion 
secular law. That influence was immense. The legists who 
were endeavoring to eradicate the feudal customs could not 
expect the community to share their admiration of the 
Roman law, and naturally grasped with eageniess the ad- 
vantage offered them in adducing the example of ecclesi- 
astical institutions. In founding their new system, they 
could thus hardly avoid copying that which presented itself 
under all the authority of an infallible church, and which 
had been found to work so successfully in unveiling the 
most secret of hidden crimes, those of faith and lielief. 

About the time when Innocent IV. was prescribing tor- 
ture in Italy, we find the first evidence of its authoritative 
use in France as an ordinary legal procedure. In Decem- 
ber, 1254, an assembly of the nobles of the realm at Paris 
adopted an ordonnance regulating many points in the 
administration of Justice. Among these, occurs an order 
that persons of good reputation, even though poor, shall 
not be put to the torture on the evidence of one witness, 
lest, on the one hand, they may be forced to convict them- 
selves flilsely, or, on the other, to buy themselves off from 
the infliction.* 

gaasA Cbriiiam . . . . t! Ttl meto iormcntonini fat«ri oompellit. — Lli. Pbilip. 
^Pulobri, ap. Rftynouard, Monumentfl Uuloriqaei relatils it, U OoDdamoftiion 
del CboTalien du Temple, pp. 37-8. 

' The feMrful deUUe of torture ooUeeied by Raynoaard (op. oit.) show thai 
tbe lD(|DiiUion by ibie time wm tuWy ezperienoed in luob work. 
* PereoDM aatem bonettiui Tel bono famo, etiam il tint paaperes, ad 
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This would seem to indicate timt tlic flystcm of Judicial 
torture woa so completely established that its evils and 
abuses had begun to render themselres apparent and to 
require restrictive legislation. Tet the contemporaneous 
remains of Jurisprudence show no trace of the custom, and 
some of them are of a nature to render their silence a 
negative proof of no little weight. To this period, for in- 
stance, l)elongs the earliest extant coutumier of Normandy, 
published by Ludewig, and it contains no allusion to tor- 
ture. The same may be said of the For de Biam^ granteil 
in 1288, and recently printed by MM. Mazure and Uatoulet, 
which is very AUl in its details of Judicial procedure. The 
collection of the laws of St. Louis, known as the £lablisse' 
mentSj is likewise fVee from any instructions or directions 
OS to its application, tliough it could scarcely have been 
omitted, hod it formed part of the admitted Jurisprudence 
of the age. It may be argued, indeed, that these codes 
and laws assume the existence of torture, and therefore 
make no reference to it, but such an argument would not 
hold good with respect to the books of practice which 
shrewd and experienced lawyers commenced at that time 
to draw up for the guidance of courts in the unsettled 
|x*rio<l of conflict 1)ctween the ancient feudal customs and 
the invading civil law. For instance, no text-book can well 
1>e more minute than the " Livres dc Jostice et dc Plet," 
written about the 3'ear 1260, by a law^'cr of the school of 
Orli^ans, then celebrated as the headquarters of the study 
of the Im|icrial Jurisprudence. lie manifests u]K)n almost 
every page his familiar acquaintance with the civil and 
cAuou law, and he could not iK>ssibly have avoided some 
reference to torture, if it had been even an occasional 
resource in the tribunals in which he pleaded, and yet he 
does not in any way allude to it. 

diehra iMtifl vbM, tonn^atls ••« qvasiionlbni inhlb^niM, b« ob «i«l«m 
fnlpafli eofiflerl, vtl laftiii TtzftUonem r«dliiier< eomp^Uantar. — FflnUfion, 
RfUcU 9% OHnnn. f . 701. A fomewhiit dtfllirtBl readlnf la givtn by Inn* 
bert, Anrtennef Loii Fnui^nteffl I. 270. 
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The wne oonclnsion is derivable from the ^ Coatamcs 
da Beaavoiiris," written about 1270 by Philippe de Beau- 
manoir. In hia position as royal bailli, lleaumanoir had 
obtained the fullest possible familiarity with all the pnus 
tical secular Jurisprudence of his day, and his tendencies 
were naturally in favor of the new system with which St. 
Louis was endeavoring to break down the feudal customs. 
Tet, while he details at much length every step in all the 
cases, civil and criminal, that could be brought into court, 
he makes no allusion to torture as a means of obtaining 
evidence. In one passage, it is true, he seems to indicate 
that a prisoner could be forced, while in prison, to criminate 
himself, but the terms employed indicate clearly that this 
was not intended to include the administration of torment.^ 
In another place, moreover, when treating of robberies, he 
directs that all suspected parties should be long and closely 
confined, but that, if they cannot be convicted by cxtemal 
evidence, they must at last be discharged." All this is 
clearly incompatible with the theory of torture. 

The ^^ Conseil" of Pierre de Fontaines, which was pro- 
bably written aliout the year 12G0, aflbrds the same nega- 
tive evidence in its full instructions for all the legal pro- 
ceedings then in use. In these three works, notwitlistand- 
Ing the reforms attempted by St. Louis, the wager of battle 
is still the recognized resource for the settlement of doubt- 
ful cases, wherein testimony is insufllcient, and the legist 

' CU qui Mi prii •! rail ^n prison, lolt por mtffei on por deU, tani 6orom« 
II Oft •!! prlton II ii*Mi Udos k rwpoodr* & riena o*ob U demaode Ibrt •■ 
•M Unt iolen«iit por qui il .fa prii. Bt I'on U foi rMpondro antro eoM 
•oniro M TolonU, ot tor o« qa*il alllgo qa*U no rout pat rotpoadre tant 
eomrao 11 loU on prlion ; tout oo qui eit lait oontra II Mi do nalo Talour, car 
II poi tout rapolor qaand 11 oit hon do prlion. — Beaumaaoir, oap. lii. § ziz. 

* Qaant tol larrooln rant fot, lo JusUoo doit ponro tot log fouspo^nnoua 
•t foro moult de demandei, por laToir 1*11 porra fero dor co qui oot orbo. 
Bt blon log doit on longo prison tonir ot dostroito, ot toi ooz qa'il ara 
souspochonnons par malroM ronoramdo. Bt s'il no pot on nnlo manloro 
savoir lo roriU du fot, il les doit delirrer, so nqs no Tlont arant qnl partio 
so Yoillo foro d'aus aoousor droitomont dn larrooln.— Ibid. oap. xzxi. § vi. 
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seems to imagine no other solution. The form of trial *^ 
is still public, in the feudal or royal courts, and every 
opportunity is given both for the attack and the defence. 
The worlc of De Fontaines, moreover, happens to fhmish 
another proof that he wrote at the commencement of a 
transition (leriofl, during which the use of torture was in- 
troduced. In tlie oldest MSS. of his work, which are oon- 
sidcrcil to date from ISftO to 1280, there is a passage to the 
effect tliat a man convicted of crime may ap|)cal if he has 
not confessed, or, when he has confessed, if it has been in 
consequence of some understanding (coveni). In later MSS., 
transcri1)cd in the early part of the fourteenth century, tlie 
wonl " covent" is replaced by " tourmen*,"' tlius showing 
not only tlie introduction of torture during the interval, "-' 
but also that a conviction obtained by it was not finaL 

The Ortlonnanco of 1254, indeed, m far as it relates to 
torture, is asserted by mo<lcrn criticism to have been ap- 
plicable only to the bailliages of Deauvais and Cahors.' I 
do not know upon what facts this opinion is based, but 
the omission of Deaumanoir to allude to any such custom 
would seem to render doubtful its application to Hcauvais* 
That it was limite<l to a great extent is more than probable ; 
for in the ordonnance as registered in the council of B^ 
ziers in 1255, the section respecting torture is omitted,* 
and this would exjilain the silence preserved on the subject 
by all contemi)orary legal authorities. 

While giving due weight, however, to all this, we must 
not lose sight of the fact that the laws and regulations 
prescrilied in royal ordonnances and legnl text-books were 
practically applicable only to a portion of the iK)pulation. 
All non-nobles, who had not succeeileil in extorting special 

' S« H bona oVti eonnotwiDf d« fon meifei, on 1*11 !*» eonev •! «• a •■16 
p«r doT«ni, t**!! U fliii Jngtnvfit, apeler en p««t. — CoomU, ob. xsH. ui. 
SS. (KdUlon MftrnUr, PariP. 18411.) 

« L'OiMlear. Lm Crimes ei !•■ Pelnee, p. 113 (Perb, 1863). 

* Dnlnt. Conell. OeU. Narbon. p. 76. 



836 touture. 

privileges by charter from ilieir feudal snperiors, were ex- 
posed to the caprices of barbarous and irresponsible power. 
It was a maxim of feudal law that God aloue could inter- 
yene between the lord and his villein — ^^ "Mhs par notre usage 
n'a-il, entre toi et ton vilein, Juge fors Deu'" — ^tho villein 
being by no means necessarily a serf; and another rule 
prohibited absolutely the villein from appealing Arom the 
Judgment of his lord." Outside of law, and unauthorized 
by coutumiera and ordonnances, there must, under such 
institutions, have been habitually vast numbers of cases in 
which the impatient temper of the lord would seek a solu- 
tion of doubtful matters in the potent cogency of the rack 
or scourge, rather than waste time or dignity in endeavoring 
to cross-question the truth out of a quick-witted criminal. 
Still, as an admitted legal procedure, the introduction of 
torture was very gradual. The " 01 im," or register of 
coses decided by the Parlement of Paris, extends, with 
some intervals, from 1255 to 1318, and the paucity of alluirs 
in which torture was used shows that it could not have 
been habitually resorted to during this ixsriod. The first 
instance, mdeod, •uly occurs iu 129U when the royal bailli 
of Senlis cites the mayor and Jurats of that town before 
the Parlement, because in a case of theft they had applied 
the question to a suspected criminal ; and though theft was 
within their competence, the bailli argued that torture was 
an incident of ^' haute Justice" which the town did not pos- 
sess. The decision was iu favor of the municipality.* The 
next year (1300), we find a clerk, wearing habit and ton- 
sure, complaining that the royal officials of the town of 
Yilleneuve in Roucrgue had tortured him in divers ways, 
with ropes and heavy weights, heated eggs and fire, so that 
he was crippled and had been forced to expend three hun- 

■ Oomeil oh. xxi. art. 8. 

* Ibid. arL 14. Bt eocor no puisse li vileins faussor U jugemeni son 
■•ignor. 
' Olim T. II. p. 451. 
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drc<l Hvrcs Toitrnois in medicines and physicians. This, 
Willi other proiKsr damages, he prays may bo made good to 
hiui by the iKsqictrators, and tlio arrfit of the Tarlcmcnt 
orders their ixsrsons and proi)crty to ho seized, and their 
possessions valued, in order that the amount may he 
proi)crly assessed among them.* Phil ippe-Ie-Bel, not with- 
standhig his mortal quarrel with the papacy— or perhaps 
in conse<picnce of it — was ever careful of the rights and 
privileges of the clergy, among which the immunity from 
secular Jurisdiction and consequently from torture was 
prominent. The case evidently turned upon that point. 

The third case does not present itself until 1306. Two 
Jews, under accusation of larceny by their brethren, com- 
plain timt they had been illegally tortureil by the bailli of 
Hourgcs, and though one of them under the infliction had 
coufcsHcd to complicit}', the confession is retracted and 
damages of three thousand livres Tournois are demande<l. 
On the other hand, the bailli maintains that his proceed- 
ings are legal, and asks to have the complainants punished 
in acconlance with the confession. The Parlement adopts 
a middle course ; it acquits the Jews and awards no dam- 
ages, showing that the torture was legal and a retracted 
confession valueless.* 

The fourth case, which occurs In 130t, is interesting 
as having for its reiMirter no less a ixsrsonage than Gull* 
laume de Nogaret, the captor of Donifaco YIII. A certain 
Guillot dc Ferri^res, on a charge of robbery, had been 
tried hy the Judge of Yillclongue and Nicolas Dourges, 
n>3'al chatclain of Mont^Ogler. The latter had tortured 
him ro|ieate<lly and cruell}', so that he was iHirmanently 
cripplcfl, and his uncle, Etienne do Ferribres, Chatclain of 
Montauban, claims damages. The deciRion condemns 
Nicolas llourges In a mulct of one thousand livres Tour- 
nois, half to Guillot for his suifcrings and half to Stephen 

' OUm. III. 49.60. * Ibid. III. I8&-S. 
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for his expenses, besides a fine to the crown.* It is evident 
that Judges were not allowed to inflict unlimited torment at 
their pleasure. 

The fifth case, occurring in 1310, may be passed over, as 
the torture was not Judicial, but merely a brutal outrage 
by a Icnight on a noble damsel who resisted his importuni- 
ties : though it may be mentioned that of the fine inflicted 
on him, fifteen hundi*cd livrcs Toumois enured to the crown, 
and only one hundred to the victim." 

The sixth case took place in 1812, when Michael de Poolay, 
accused of stealing a sum of money from Nicolas Loquetier 
of Rouen, was subjected to long imprisonment and torture 
at Gh&teau-Neuf de Lincourt, and was then brought to the 
Ch&telet at Paris, where he was again examined without 
confession or conviction. Meanwhile, the real criminal 
confessed the theft, and Nicolas applies to the Pai'lemcnt 
for the liberation of Michael, which is duly granted.* 

A long interval then occurs, and we do not hear of tor- 
ture again until 1318, when Quillaume Nivard, a money- 
changer of Paris, was accused of coining, and tortured by 
the Prev6t of tlio Chatolet. lie contends that it was ille- 
gal, while the Prevot asserts that his Jurisdiction emiM>w- 
ered him to administer it. The Parlement investigates 
the case, and acquits the prisoner, but awards him no 
damages.^ 

' Olini, III. 831-8. • IbUl. III. 605^. • IbUl. III. 76I>S. 

* Ibid. III. 1200.— It ii ■omowbfti aingulnr that torture doci Dot aiipoar 
to bftvo been ufod in tbe trial of Bngnerrand de Marignj, the prinoipal 
miniater of Pbilippe-le-Bel, aaorifloed after his death to the hatred of Obarleg 
de Valoifl. Tbe long endeavor of tbe joang king to protect bin, and tbe 
final resort of bis enemies to the eharge of sorcery, with the production of bis 
miserable aeoompHoes, would seem to render tbe case one particularly suited 
to the use of torture. See tbe detailed account of the trial in the ** Qrandes 
Chroniques de France*' V. 212-220 (Paris, 1837). In 1315, Baoul de 
Presles, accused of causing the death of Philippe, waa tortured. ** Mais 
nprds moult de painea et de tormons qu'll ot sooffort, ne pot on riens traire 
de sa boucba fors que bien, ri fu franobenicnt laissi^ aler, ct ot moult da sea 
biens gasi^ et perdus " Ibid. p. 221. 
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Tlio very commonplAcc and triTinl character of these 
cases has its interest in showing that the practice of ap- 
ix^ling to the Parlemcnt was not confined to weighty 
matters, and therefore that tlie few instances in which tor- 
ture was involvetl in such appeals afford a fair index of 
tlie rarity of its use during tliis i>eriod. Tliese cases, too, 
have seemed to mc worth reciting, as they illustrate the 
principles uiK>n which its application was based in the new 
Jurisprudence, and the tentative and uncertain character of 
the progress by which the primitive customs of the Euro- 
l>can races were gradually becoming supplanted by the 
resuscitated Roman law. 

This progress had not Ixsen allowed to continue uninter- 
rupted by ))rotcflt and resistance. In the closing days of 
the reign of I*hilip|)e-le-Hel, the feudal |M>wers of Franco 
awoke to the danger with which they were menaced by the 
rxtcuRiou of the royal prerogative during the precetling 
half century. A league was formed, which seemed to 
threaten the existence of the institutions so tMirefully nur- 
tured by St. Louis and his successors. It was too late, 
however, and though the storm broke on the new and un- 
tried royalty of Louis Ifutin, the crown lawyers were 
already too i>owerful for the united seigneurio of the king- 
dom. When the various provinces presented their com- 
plaints and their demands for the restoration of the old 
order of things, they were met with a little skilful evasion, 
a few artful promises, some concessions which were readily 
withdrawn, and negatives carefully couched in language 
which scemc<l to imply assent. 

Among the complaints, we find that the introduction of 
torture was opposed as an innovation upon the established 
rights of tlio subject, but the law3'ors who drew up the 
replies of the king took care to infringe as little as they 
could upon a system which their legal training led them 
to regard as an immense improvement in proce<luro, and 
wliic*!i enabled them to sui)erscdo the wager of battle, which 
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thoy Justly regarded as the most significant emblem of 
feudal independence. 

The moYcment of the nobles resulted in obtaining from 
the king for the several provinces a series of charters, by 
ifhich he defined, as vaguely, indeed, as ho could, the 
extent of royal Jurisdiction claimed, and in which he pro- 
mised to relieve Uiem from certain grievances. In some 
of these charters, as in those granted to Britauny, to Bur* 
gundy, and to Amiens and Yermandois, thei'c is no allusion 
made to torture.* In the two latter, the right to the wager 
of battle is conceded, which may explain why the nobles 
of those provinces were careless to protect themselves fi'om 
a process which they could so easily avoid by an ap^x^ to 
the sword. In the charter of Langucdoc, all tliat Louis 
would consent to grant was a si)ecial exemption to those 
who had enjoyed the dignity of capitoul, consul, or dccnriou 
of Toulouse and to their children, and even this trifling 
concession did not hold good in cases of " Icse-majeste'' or 
other matters jmrticularly i>ro vidcd for by law." Normandy 
only olitaincd a vague promise that no freeman should bo 
subjected to torture unless he were the object of violent 
presumptions in a capital offence, and tliat the torturo 
should be so regulated as not to imiieril life or limb ; and 
though the Normans were dissatisfied with this cliarter, 
and succeeded in getting a second one some montlis later, 
they gained nothing on this point.* 

* IiAmberi, AnoUnnei Lois Friui^aiiM, III. 1S1, 00. 06. 

■ OrdonnanM, l^ Arril 1316, ari. zix. (Ibid. III. 58), "Nisi pro dioto 
orimiDo Imo majesiatis, rp\ alio oasn speoiiillUr a Joro pormisso, do qao 
haboatnr TchemoDs sospioio oontra eom." Tliewbolo olauso is borrowed 
from ibe Roman law, which maj bavo reooooilod Louis's legal advisors to ii. 
li is DoUworthy as oontaioing the first introdnetioo of the crime of l<be> 
mnjest6 into French jurisprndeooe, thus markiog the triumph of oivU over 
feudal law. 

* Oart. Norman i. Mar. 1316, oap. zi. Cart. ii. Jul. 1316, eap. zv. (Ibid. 
61, .100). Quod In dioto duoatu nnllus homo liber qnststioneUir, nisi ve^ 
bemens prsssumpUo ipsnm reddat luspectnm do orlmine oapitali, et tuna 
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The ofllcinl docnmenta concerning Champagne have been 
prcscrrcd to ns more in detail. The nobles of that proTinoe 
complained that the royal preydts and seijeants entered 
upon their lands to arrest their men and private persons, 
whom thej then tortured in defiance of their customs and 
privileges (^'contre lenrs coustnmes et libertez"). To this 
liouis promised to put an end. The nobles Airther alleged 
that, in contravention of the ancient usages and customs 
of Cimmpngno (^^contro les us et coustnmes encicns de 
C^hampaigue*'), the royal oHIcers presumed to torture no- 
bles on suspicion of crime, even tliough not caught in the 
act, and without confession. To this, Louis vaguely re- 
plieil, that for the future no nobles should be tortured, 
except under such presumptions as might render it proper, 
in law and reason, to prevent crime from remaining un- 
punislicd; and tlmt no one should Ix; convicted unless 
confession were perseverc<l in for a sufTlcicnt time after tor- 
ture.* This, of course, was anything but satisfactory, and 
the Champenois were not disposed to accept it, but all that 
they could obtain after another remonstrance was a simple 
re|)etition of the promise that no nobles should bo tortured 
exce])t under capital accusations.' The struggle apparently 
continued, for, in 1319, we find Philippe-lo-Long, in a charter 
granted to Perigord and Quercy, promising that the pro- 
ceedings preliminary to torture should be had in the pre- 
sence of both parties, doubtless to silence complaints as to 
the secret character which criminal investigations were 
assuming." 

UUUr qvoii propter grmvlUtem ionseiitorvfli mtrt Ml mvUtaUo aon m- 
qafttnr. 

■ Ordonn. Mai 1315, art. v. xW. (Dovrdot d« niehebovrK. III. SS3-4). 

* Ordonn. Man ISI6, art is. (Ibid. p. SS5.) This ordonnanoo ii looor- 
reetly daUd. It wai Innod toward! tbo ond of May, f nbtoqnentiy to tho 
abofo. 

' Onlonn. Jnl. 1.1IOart.ixn. (Tmmbort III. tl7). Yolnmaf et eoneodlmnfl 
genoroM diotb noblUbof dieto lonoMaUie, qnod tonotoballni ot alii ofletalot 
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The Qse of ioiiiiie was thus pemumently estaWalied in 
the Jadicial machinery of France, as one of the incidents in 
the gieat rerolution whidi destroyed the fi»idal power. 
Even yet, however, it was not nniverBal, especially where 
conunnnes had the aliili ty to preserve their frandiiaes. Coont 
Bengnot has pui^ished, as an appendix to the ^ OUm," a col- 
lection known as the ^ Tout Lieu de St. Dizier," consisting of 
814 decisions of doubtful cases relbrrod by the magistrates 
of St. Dizier to the city of Yjires for solution, as they were 
bound to do by their charter. The cases date mostly from 
the middle third of the fourteenth century, and were selected 
as a series of established precedents. The fact that, through- 
out the whole series, torture is not alluded to in a single 
instance shows that it was a form of procedure unknown 
to the court of the escfaeyins of St. Dizier and even to the 
superior Jurisdiction of the bailli of their suzerain, the Seig- 
nieur of Dampierre. Many of these cases seem iieculiarly 
adapted to the new inquisitorial system. Thus, in 1335, 
a man was attacked and wounded in the street at niglit. 
A crowd collected at his cries, and lie named the assailant. 
No rule was more firmly established than the necessity of 
two impartial witnesses to Justify oondemimtion, and Uic 
authorities of St. Dizier, not knowing what course to take, 
applied as usual for instructions to the magistrates of 
Tpres. The latter defined the law to be that the court 
should visit the wounded man on his sick-bed and adjure 
him by his salvation to tell tlie truth. If on this he named 
any one and subsequently died, the accused should be pro- 
nounced guilty ; if, on the other hand, he recovered, then 
the accused should be treated according to his reputation; 
that is, if of good fame, he should be acquitted ; if of evil 
repute, he should be banished.* No case more inviting to 

nottri aliquot qnasfiioniboi non rapponaiii, tbiqot pronnniiatioM mb mo- 
UbUa in prmeniia parilun per 909 proferoD<U. 

' TootLittt d« Baint DUier dap. eelzzti. (Olim T. II. Append, p. 856). 
The eharter of 8i. Dtsier dlreeta tliai all eaaei noi Uierein speoially proTlded 
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the theory of torture could well Ix) imagined, and yet neither 
tlie lionoAt htirglicrs of 8L Dizier nor the powerful magnates 
of Yiircs seem to have entertahied the idea of its applica- 
tion. So, again, when the former inquire what proof is 
sufllcicnt when a man accuses another of stealing, the 
answer is tliat no cviclciice will convict, unless the goods 
allogcfl to Ite stolen are found in tlie iK>ssession of the 
accused.* The wealthy city of Lille equally rejected the 
process of torture. * The laws there in force, about the year 
1350, prescrtlic tliat in homicide cases conviction ought to 
lie liase<l u]K)n absolute evidence, but where this is unat- 
tainable, titen the Judges are allowed to decide on mere 
opinion and liclicf, for uncertain matters cannot he rendered 
certain.* In such a scheme of legislation, the extortion of 
a confession as a condition precedent to condenuiation can 
evidently And no place. 

Attempts to intro<lnce torture in Aqnitaino were appa- 
rently made, but they seem to have l>cen resisted. In the 
Coutumier of Bonleaux during the fourteenth century there 
is a significant declaration that the' sages of old did not 
wish to deprive men of their lilierties and privileges. Tor- 
ture, theref<»re, was prohibitcfl in the case of all citizens 
except those of evil repute and declared to Iw infamous. 
The nearest approach to it that was pennitte<l was tying 
the hands l^ehiud the back, without using pulleys to lift 
the accused from the ground." 

far •haU b« dee M ad M^ordinf to th« evrtomi of TprM. For two hand red 
and iny jMirp, iberefort, whenorrr llic MeboTln* of Ibo llUlo town of 01iom> 
|iiiieiio felt At A lofff, thoj roferrod the natlor to tbolr lordlj nelghbon of 
Flfuiditm. All to a eovrt of iMt appoal. 

' fhi«l. e»p. celitllK 

* Roipin, Fninehiwi, Lob ot Coatanoa dc Ltllo. p. 119. Thai "on paoi 
et dolt deniAiider do voir ot do oir." bat wboa tbio It Inpowiblo, "ov dolt 
ot paot blon dtmondor ot onqoorro do oroiro ot oaMior. Bt loar erolro ot 
»oar oaldlrr ofooo an vcrtUt opnront do voir ot d*olr, ot ovooo romooblile 
opiinint, on pnot bloo Jogior, lono rofogo naohyon, onr d'oooaro folt oooaro 
vtritot.'* 

" Rabnnlo, Ktvno Ulft. do Droit, 1S6I. p. 515.— No Tolgoron loo nrlt 
onliqnMnont qa*om porgnmA m fninqnrokA nl mi llborUt. 
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By this time, however, places where torture was not used 
were exceptional. By a document of 1359, it appears that 
it was the custom to torture all malefactors brought to the 
Oh&telet of Paris,* and though privileged persons constantly 
endeavored to exempt themselves from it, as.the consuls of 
Yilleneuve in 1811,* other privileged persons as constantly 
sought to obtain the power of inflicting it, as shown in the 
charter of Milhaud, granted in 1369, wherein the consuls 
of that town are honored with the special grace that no tor- 
ture shall be administered except in their presence, if they 
desire to attend." At the end of the century, indeed, the 
right to administer torture in cases wherein the accused 
denied the charge was regularly established as incident to 
the possession of haute Justice/ 

Even in Germany, the citadel of feudalism, the progress 
of the new ideas and the influence of the Roman law had 
spread to such an extent that in the Golden Bull of Charles 
lY., in 1856, there is a provision allowing the torture of 
slaves to incriminate their masters in cases of sedition 
against any prince of the empire ;* and the form of expres- 
sion employed shows that this was an innovation. 

In Corsica, at the same period, we And the use of torture 
fully established, though subject to careful restrictions. 
In ordinary cases, it could only be employed by authority 
of the governor, to whom the Judge desiring to use it 
transmitted all the facts of the cose ; the governor then 
issued an order, at his pleasure, prescribing the mode and 

' Du Cango s. ▼. QucutionariiiM. 

* Leitars grftntiog •zempiion from iorinre to the oonsnli of VilloneaTe for 
any crimei oouiinltUd hj them wero iMued in 1.171 (iMUubori V. 352). 
Tbeie f*vori generally ezoepied the oaae of high trooaon; 

' Du Oange i. ▼. Qututio No. 8. 

* Pour denier metiro & queaHon et tourment. — Jean Dosmarre*, D^ctelonn, 
Art. 295 (Du Boys, Droll Oriininel II. 48). 

* In hao eaura In eaput domlni servoa torqneri lUiulmoe, id eei, propter 
canaam faction is.— Bull. Anr. onp. zziv. ^ 9 (Qoldaat. I. 305). 
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cloprreo to which it mip^ht bo applied.* In canes of trcaaon^ 
liowGvcr, thcAO liniitatioiifl were not observed, and tho 
accused was ]ia1}lo to its infliction as far and as often as 
might be found requisite to effect a purpose.' 

Tlie iieculiar cliaracter of Venetian civilization made 
torture almost a necessity. Tlie atmosphere of suspicion 
and secrecy which surrounded every movement of tliat 
republican dcR|>otism, the mystery in which it delighted to 
sliroud itsdff and the pitiless nature of its legislation con- 
spired to render torture an indisi)ensablo resource. How 
freely it was administered, esi)eciaHy in political affairs, is 
well illustrated in the statutes of tho State inquisition, 
where the merest suspicion is sufficient to authorize its 
application. Thus, if a senatorial secretary were observed 
to l»e more lavish in his exi)euditures than his salary 
would apiioar to Justify**, he was at once susi)ecte<l of l)eing 
iu the pn3' of some foreign minister, and spies were ordered 
on his track. If he were then simply found to bo alment 
from his house at undue hours, ho was immediately to l)0 
seized and put to tho torture. 80, if any one of the in- 
numerable secret spies employe<l by tho inquisitors were 
insulted b}' lieing calleil a spy, the offender was arrested 
and tortured to ascertain how ho had guessed the character 
of the emissary.* Human life and human suffering were of 
little account in the eyes of the cold and subtle spirits who 
moulded the i)olicy of tho mistress of the Adriatic. 

Other races adopted the new system less readily. In 
Hungary, for instance, the first formal embodiment of tor- 
ture in the law occurs in 1514, and though tho terms em- 
ployed show that it had l>een previously use<! to somo 
extent, 3'et the restrictions laid down manifest an extreme 
Jealous}- of its abuse. Merc suspicion was not sufllcicnt. 
To Justify its application a degree of proof was requisite 
which was almost competent for condemnation, and the 

' SUtvL Criminall eap. xW. (Or«sor), SUtvtl di Oonleft p. 101). 

• IbM. «ap. U. (p. 1S.1). 

* SUialf do rinqatiilion d*KUt, 1* 6op^ 44 SO, SI (Dtra). 
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nature of this evidence is well exemplified in the direction 
tiiat, if a Judge liimsolf witnessed a murder, lie could not 
order the homicide to bo tortured unless there was other 
sufficient testimony, for he could not be both witness and 
Judge, and his knowledge of the crime belonged to his private 
and not to his Judicial capacity.^ With such refinements, 
there was little danger of the extension of the custom. 

In Poland, torture does not make its appearance until 
the fifteenth century, and then it was introduced gradually, 
with strict instructions to the tribunals to use the most 
careful discretion in its administration." In Russia, the first 
formal allusion to it is to be found in the Oulageni^ Zakon- 
off, a code promulgated in 149t, by Ivan III., which merely 
orders that persons accused of robliery, if of evil repute, 
may be tortured to sup[)ly deficiencies of evidence ; but as 
the duel was still freely allowed to the accused, the use of 
torture must have been merely incidental." From another 
source, dating a1)0ut 1530, we learn that it was customary to 
extort confessions fh>m witches by pouring upon thoui from 
a height a small stream of cold water; and in cases of 
contumacious and stubborn criminals, the finger nails were 
wrenched off with little wooden wedges.* Still, torture 

* Synod. Rag. nnn. 1514, Proom. (Baithyanl Legg. Booles. Hung. I. 674) 
—"Nam ai Jud«z •x fenastra prmiorli t«I domni auiBi intueatttr nnuiu qaoin- 
piam iDtorfloUndum, •% quoniam hoe homioidiam, rel noo defertor in Judl- 
oium, Tel delatnm non probainr, oi Judex Toluerii homloidam do MipM tub- 
Jioore toriurio, ut voritai p«r iUiui oonfogtioncni oUeialur, eerU non polorit. 
Sola oniin judioii Mitntia ad hoc non lufficit ut ad ioriaram rons dorenlat, 
quttm Ipie lUnd noteiai ut Judex, led ut privata persona, nee ipeinf tesil- 
monlum in hae parte valet, qnnm In nnum et eadem eauta nemo potest esse 
et testis et Judex : igitur aliunde est edooendns, vel per testes vel alia docn- 
menta, ut possit torqnere oriminosum." Aeoording to some authorities, this 
was a general rule — ** Judex quamrls Tiderit oommltti delictum non tamen 
potest sine alils probationibus reum torquere, ut per Bpeeul. eto." — Jo. 
Bmeriol a Rosbaoh Process. Criminal. Tit. v. cap. r. No. 18 (FraQOof. 1A46). 

■ Du Boys, Droit Criminel, I. 650. 

" Bsneaox, Hist, de Russie, III. 236. 
. * Paall Jovii Mosohoria. — ^This Is a brief account of Rnssia, compiled about 
the year 1530, by Paulus Jovius from his conversations with Dmitri, am- 
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makes but Ititlo show in tho subsequent codes, such as tho 
Soiidebtnick, issued in 1550, and the Soboraoid Oulagenid, 
proinulgnted in 1648.* 

In fact, tlicse regions were still tto barbarous for so 
civilixcd a process. Returning to Central and Western 
Europe, which during this period had advanced with such 
rapid strides of enlightenment, wo find tho inquisitorial 
process of torture attaining a ix>rtentous importance as 
the groundwork of all criminal proceilure, and its adminis- 
tration prescribed with the most careful and minute preci- 
sion. 

iMMttdor to OlemtBl VII. from VmIH V., Sni Bmporor of Riitti». OImu 
If iigiitta. In iho priUo of hli Morthern blood, looks apoa thla ■■ m iluider on 
Ihe hiirdihood of the rnggod Ran — ** hoe eellieel pro terrlbili tormento In ea 
darlMlma Rente repvtari, qnn flnmmla oi eenlob adhiblMf, tU, vl neta 
rerelet, tuntillttlnm eommoTetar/* and he broadlj binte that the wllj ambas* 
mdor amniied himeelf hj hoaxing the lofl Italian : ** Red revera toI Indibrioee 
bonne priceal a rervato If nseovUioi principle nnntlo Demetrlo dielo, tempore 
Clemontlfl VII. InforraatneettRoraM.*' (Gent Septent. Hlai. Brev. Lib Xf. 
e. xxtI.) The worth j arehblshop donbtleai epoke of hie own knowledge 
with renpeet to the ofo of the raek and Are In Russia, hot the eontempl he 
displays for the torture of a ttreem of water is ill-founded. In our prisons, 
the punishment of the shower-bath Is found to bring the moot refractor/ 
ehnraeters to obedience in an inoredibly short Ihne, and Its vnJuHlflsble 
sererlt/ In a elTlliied ago like this may be estimated from the faet that il 
has oecsslonally resulted in tho death of the patient. Thus, aft tho N. Y. 
State Prison at Anbnrn, in December, 1858, a stout, health j man named 
Semoel Moore, was kept In the shower-bath from a half to three-quarters of 
an honr, and died iilmost Immedintely aHer being taken out A less Inhumane 
mmie of ndmlnittering the punishment Is to wrap the patient in a blanket, 
la J him on his beck, iind, from a height of about six feet, pour upon his fore* 
head a stream from an ordinarj watering-pot without the roee. According 
to experts, this will make tho stoutest orimlnal beg for bis lUb in a few 
seenn<ls* 

During tho later period of our recent war, when tho proTalenoe of exagge- 
rated bounties for recruits led to an organised system of deeertlon, tho nuigni- 
tude of the crll seemed to justify the adoption of almoet any means to arreet 
a practice whioh threatened to rapidly exhaust the resources of the country. 
Acconlingly, tho shower-bath was ocean itmally put Into requisition by the 
mtlilary anthoritim to exlurt eoiir«>:'sion from Ktifiiprtcd deserters, when legal 
et Idence was not atlainnble, and It was found exceedingly elllcacious. 

' Ihi Doyr, op cil. 1. AIR. 
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Allusion has already boen made to the inflacnce of the 
inquisition in introducing the use of torture. Its influence 
did not cease there, for with torture there gradually 
arose the denial t04|the accused of all lair op|M)rtunity of 
dcibndipg himself^ and the system of secret procedure which 
formed saimportant a ix>rtioa of the inquisitorial practice. 
In the ola feudal courts, the prosecutor and the defendant 
appeared in person. Each proiluced his witnesses; the 
case was argued on both sides, and unless the wager of 
battle intervened, a verdict was given in accordance with 
the law after duly weighing the evidence, while both par- 
ties were at liberty to employ counsel and to a[>|)cal to the 
suzerain. When St. Louis endeavored to abolish the duel 
and to substitute a system of inquests, whidi were neces- 
sarily to some extent ex parle, he did not desire to witli- 
draw from the accused the legitimate means of defence, and 
in the Ordonnance of 1254 he expressly instructs his officers 
not to imprison the defendant without absolute necessity, 
while all the procectlings of the hiquest are to lie couimuni- 
cateil iVeely to hun.* All this chaugcil with time and the 
authoritative adoption of torture. The theory of the iuciuisi- 
tion, that the suspected man was to lie hunted down and 
entrapped like a wild beast, that his guilt was to lie assumcfl, 
and that the efforts of his Judges were to be directed solely 
to obtaining against him sufUcient evidence to warrant the 
extortion of a confession without allowing him the means 
of defence — ^this theory became the admitted base of criminal 
jurisprudence. The secrecy of these inquisitorial procceil- 
ings, moreover, deprived the accused of one of the great 
safeguards accorded to him under the Roman law of tor- 
ture. That law, as we have seen, required the formality of 
inscription, by which the accuser who failed to prove his 

' Staiot. 8. LttdoT. ann. 1264 44 20, 21. (iMmUrt I. 270)— Bk quia in 
dioiis aeneM»lliu a«cunduiu jura ei ierre oonsueiudineiu fit inquuiiio in 
oriminibui, volttmus et ninndiiuus quod reo p«t«Dii acta inquiiiUonin Ira- 
danlur ex iniegro. 
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charge was liable to the lex ialianisj and in crimes which 
involved torture in the investigation, he was dnljr tortured. 
This was imitated by the Wisigoths, and its principle was 
admitted and enforced by the Church before the introduc- 
tion of the Inquisition had changed its policy ]* but modem 
KnrofK, in borrowing from Rome the use of torture, com- 
bined it with the inquisitorial process, and thus in civilised 
Christendom it speedily came to be used more recklessly 
and cruelly than ever it had been in pagan antiquity. 

In 1498, an assembly of notables at Blois drew up an 
clalK>rate ordonnance for the reformation of Justice in 
France. In this, the secrecy of the inquisitorial process is 
dwelt upon with peculiar insistance as of the llrst import- 
ance in all criminal cases. The whole investigation was 
in the hands of the government ofllcial, who examined 
every witness bj' himself, and secretly, the prisoner having 
no knowledge of what was done, and no opportunity of 
arranging a defence. After all the testimony procurable 
in this one-sided manner had been obtained, it was dis- 
cussed by the Judges, in council with other persons named 
for the phrpose, who decided whether the accused should 
be tortured. lie could be tortured but once, unless fresh 
evidence meanwhile was collected against him, and his 
confession was read over to him the next day, in order 
that he might alTlrm or deny it. A secret deliberation was 
then held by the same council, who decided as to his fate.* 

' Tb«i Oratlaa, In ih« middle of lb* iweUUi eentary—** Q«l ealomnlMt 
llUImn Bon |)rob«t pcBnam deb«l Inearrere qaam ■! prob«M«l r«M vUqae 
fvtiiner«t.**— I>c«r«ti P. ti. e«ai. t. qustt. 6, •. S. 

• Ordoiiii«ne«, Men 1498, H 119-1 16 (Innb«H, XI. 866.~PobImob, T. 
701). II would M«m tbal tbe only lorkire eonUmplnied by thli ordonnanM 
wu Ui»i of WAter, m tbe cl«rk If diroeUd to r«eord *' la qoftntllA do !>«• 
q«*OB Mira ballUo aadit prisoDoi«r.** Thb wm udmlnlMorod by ffAgglng 
tbo pBiicnl. «Dd poaring wftUr down bta ibroal nntU ho wm onormontlj 
dUUndod. It WM tomoilMM dlrordSod by mnking blm ojoot tbo wntor 
vidontly, by forolblo blowi on Ibo ftomaeb. V. I>« Cftogo •. ▼. Gaggan, 
80 
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This croel system was still farther perfected by Francis 
L| whO| in an ordonnance of 1589, expressly abolistied the 
inconvenient privilege assured to the accused by St. Louis, 
which was apparently still occasionally claimed, and di- 
rected that in no case should he be informed of the accu- 
sation against him, or of the facts on which it was based, 
nor be heard in his defence. Upon examination of the es 
parte testimony, without listening to the prisoner, the 
Judges ordered torture proportioned to the gravity of the 
accusation, and it was applied at once, unless the prisoner 
appealed, in which case his appeal was forthwith to be 
decided by the superior court of the locality.* The whole 
process was apparently based upon the conviction that it 
was better that a hundred innocent persons should suffer 
than that one culprit should escape, and it would not be 
easy to devise a course of procedure better fitted to render 
the use of torture universal. 

But even this was not all. Torture, as thus employed 
to convict the accused, became known as the question pri- 
parataire^ and, in defiance of the old rule tliat it could be 
applied but once, a second application, known atf the queB- 
tion definitive or pr^alable^ became customary, by which, 
after condemnation, the prisoner was again subjected to 
the extremity of torment in order to discover whether he 
J^ad any accomplices, and, if so, to identify them. In this 

BomeilmM a piae« of ololh wu vied to eoodvel tho wator down hia Uiroat 
To Ihli, allniion ia mado in tho ** Appel de VUlon :"— 
<* Se Aiaae doi hoira Hue O»pol 
Qui Alt eztraiei d« bouehario, 
On no m'aoal, fMirmy oe drapol, 
Faiot bojro k coUo oaeorcherie." 
(Bvroa da VUlon, p. 810, id. Prompaanlt, Parla, 1834. 

> Ordonn. do ViUara-OoiUrala, AoOl 1539, fi 162-164 (laambart, XHI. 
633-4). *'OaUni ai aboliaaani tona aiylaa, naanoaa on eoatomaa par lea- 
qnala laa aooaa4a aToiont aoooninni4a d'ltra oula an Jagamant ponr a^avotr 
a*ila daToianI lira aconaAi, ai k eaita fin aroir oomnonioaiion dai faila ai 
ariielaa oonoamani laa orimaa ai dAila doni ila 4ioiani aeoaa4i." ' 
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dotestablo pmctioo we find another instance of the unfor- 
tunate influence of the Inquisition in modifying the Roman 
law. The latter expressly and wisely provided that no 
one who had confessed should be examined as to the guilt 
of another ;* the former regarded the conviction of the ac- 
cused as a worthless triumph unless he could be forced to 
incriminate his possible associates, and the lawyers fol- 
lowed eagerly in its footsteps. 

Torture was also gcnerically divided into the question or- 
dinaire and extraordinaire — a rough classification to pro- 
portion the severity of the infiiction to the gravity of the 
crime or the urgency of the case. Thus, in the most usual 
kind of torment, the strappado, popularly known as the 
Moine de Caen, the ordinary form was to tie the prisoner's 
hands behind his back with a piece of iron between them ; 
a cord was then fastened to his wrists by which, with the 
aid of a pulley, he was hoisted iVom the ground with a 
weight of one hundred and twenty-five pounds attached to 
his feet In the extraordinary torture, the weight was 
increased to two hundred and fifty pounds, and when the 
victim was raised to a sufficient height, he was dropped 
with a Jerk that dislocated his Joints, the operation being 
thrice repeated.* 

Thus, in 1549, we see the system in tall operation in the 
case of Jacques de Coney, who, in 1544, had surrendered 
Boulogne to the English. This was deemed an act of 
treachery, but he was pardoned in 154T ; yet, notwithstand- 
ing his pardon, he was subsequently tried, convicted, con- 
demned to decapitation and quartering, and also to the 
question extraordinaire to obtain a denunciation of his 
accomplices.* 

* Kemo Ifilmr de proprlo erimla* aoaltoBtom raptr MmMtoatfai Mnrtttvr 
tlWM^Oowl. 17 Ood. iz. H. (Hoaor. 4SS). 

* OMrvel, Piei. HIti. 4— latilUiloM t la. d« la 7nuM«. p. lift (Pftrit, 
1865). 

* iMMBbari, XIV. 88. BMearU •wnmvnto •■ tb« ftbrardlly of Uili ff* 
•••ding, M Ihoagh a mM wIm had aeeiMd bInMlf would nak« mij dIS* 
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When Louis XIY., under^th^^ inspiration of Oolbert, 
remoulded 'the 'Jurisprudenoo of France, various reforms 
were introduced into the criminal law, and changes both 
for better and worse were made in the administration 
of torture. The Ordonnance of 1670 was drawn up by a 
committee of the ablest and most enlightened jurists of the 
day, and it is a melancholy exhibition of human wisdom 
when regarded as the production of such men as Lamoig- 
non, Talon, and Pussort. All preliminary testimony was 
still ex parte. The prisoner was heard, but he was still 
examined in secret. Lamoignon vainly endeavored to ob- 
tain for him the advantage of counsel, but Colbert obsti- 
nately refused this concession, and the utmost privilege 
allowed the defence was the permission accorded to the 
judge, at his discretion, to confront the accused with the 
adverse witnesses. In the question priliminaire^ torture 
was reserved for capital cases, when the proof was strong 
and yet not enough for conviction. During its application 
it could bo stopped and i*csumed at the plcasuro of the 
judge, but if the accused were once unbound and removed 
from the rack, it could not be rc|)eated, oven though addi- 
tional evidence were subsequently obtained.^ A now fea- 
ture of the law, however, which was equally brutal and 

eullj in MOttiing othera. — *' Quasi ohe I'vomo ehe Moata a4 iteMO, non 
aoasi pitt fkoilmente git altri. B egU glosfco U tormentore gli nominl p«r 
ralirai delitio7*>~Dei D«lilU e dolle Pene, f Zii. 

* TheM reairioiionf were yery weU in prinelplo, bnt in praotioe ihey offered 
HtUe real proteoiion to the aoonsod. Judges intent on procuring a oonvio- 
tion found no diffieulty in eluding them. A eontemporary, whose Judioial 
poeition gare him erery opportunity of knowing the truth, remarki : ** lis 
ont trouT^ une differenoe du mot, et venlent que puisqu'il n'eti pas permis 
de riitirtr la torture, il soit permis de la conttnusr, quoiquHl y ait eu trois 
jours entiers de sursdanoe, que si le paUent par bonheur on par miraole a'est 
pas mort dans oes redoublements de douleurs, ils ont trouvi la dunense iuTon- 
tion de fwnvMux iwlieet sttrveuus, pour I'y ezposer tout de nouTeau sans 
y fa ire fin. Par oe moyen ii% ont rendu illusoire T intention de la Loy, qui 
Teut qu*on (kut fin de oes oruautes par un renvoy du patient qui a souffert 
aans oonfesser on sens conflrmer sa eonfession hors de oes tourments." — 
Nioolas, Dissert, morale et Juridiqne sur la Torture, p. Ill (Amsterd. 1082). 
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illogical, was that which authorized the employment of 
torture **avec r&erve dea preuvea." When thia waa 
decided on, the silence of the accueed under torment did 
not acquit him, though the whole theory of the question 
lay in the necessity of confession. He simply escaped the 
death penalty, and could he condemned to any other punish- 
ment which the discretion of the judges might impose, thus 
presenting the anomaly of a man neither guilty nor inno- 
cent, relieved from the punishment assigned hy the law to 
the crime of which he had been accused, and condemned to 
some other penalty without having been convicted of any 
offence.* The cruel mockery of the question prMable waa 
retained,* and in this composite form, torture remained for ^ 
more than a century an integral part of the Jurisprudence 
of Prance. 

In Qermany, torture had* been reduced to a system, in 
1532, by the Emperor Charles Y., whose *' Caroline Consti- 
tutions" contain a more complete code on the subject than 
had previously existed, except in the records of the Inqui- 
sition. Inconsistent and illogical, it quotes Ulpian to 
prove the deceptive nature of the evidence thence derivable; 
it pronounces torture to be ** res dira, corporibus hominum 
admodnm noxia et quandoque lethalis, cui et mors ipsa 
prope proponcnda -/" in some of its provisions it manifests 
extreme care and tenderness to guard against abuses, and 
yet practically it is merciless to the last degree. Confes- 
sion made during torture waa not to be believed, nor could 

' TiM praailcAl working of tiiit ijtUm it excmpliltd hy a waU m t of Ibo 
OmH of OrMoM Im lT4t, hy whieh a maa naai«d BarboroMM, fro« wbo« 
■oeoafMtloB ka4 boon oxtortod, waa oondemood lo Ibo galloyf for lifo, 
booaa»o, at Uio teaUnoo r«ad, bo wat aivmgty $H^Mt§d of prtmoditaUd 
•ardcr.— L*Oboloar, Lot Crlnofl oi lot Polnot, pp. iOS^T. 

• Ordoaaaaoo Orinlaol d*Aoftt 167t, Tit alv. xU. (Itamborl, SIX. SM, 
4IJ). 

" Ltffg. OaplU]. Oaroli V.o. Is.. Wlii. 

80* 
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a conyictiou l)0 based upon it ;* yet what the aceused might 
coufeas after being removed from torture was to be i-eceivcd 
as the deposition of a dying man, and was full evidence.* 
In practiee, however, this only held good when adverse to 
the accused, for he was brought before his judge after 
an interval of a day or two, when, if he confirmed the con- 
fession, he was condemned, if he retracted it, he was at 
once thrust again upon the rack. In confession under tor- 
ture, moreover, he was to be closely cross-questioned, and 
if any inconsistency was observable in his self-condemna- 
' tion the torture was at once to be redoubled in severity.* 
The legislator thus makes the victim expiate the sins of 
his own vicious system; the victim's sufferings increase 
with the deficiency of the evidence against him, and the 
legislator consoles himself with the remark that the victim 
has only himself to thank for it, " de s6 tantum non de alio 
quceratur." To complete the inconsistency of the code, it 
provided that confession was not requisite for conviction ; 
iri'efragable external evidence was sufficient ; and yet even 
when such evidence was had, the Judge was emi>owered to 
toiture in mere surplusage.* Yet thera was a great show 
of tender consideration for the accused. When the weight 
of conflicting evidence inclined to the side of the prisoner, 
torture was not to be applied.' Two adverse witnesses, or 
one unexceptionable one, were a condition precedent, and 
the legislator shows that he was in advance of his age by 
ruling out all evidence resting on the assertions of magi- 
cians and sorcerers.* To guard against abuse, the impos- 

* Ibid. 0. zz« Bk, vi mazime fiat, ream per eonlei erooiaiuf orimen fitter!, 
ejnamodl tamen oonfeMioni minime genUum oredendum ei multo miniu 
■•DkeniiA ferendA Mt. 

* Ibid. 0. Ivili. Neqa« iis, qnaa mediia profandent rei eraoUtibm, eredel; 
fed tin demnm, qose reeens qncMtioniboa ezeiupii indieabnnt et eoofltobantur, 
persoribeniurqu* Unqnam ea qnsB morienittm ad Teritoila inTuiigaUonem 
sint Allaiurft. 

* Ibid. 0. \v., Ivi., lyU. * Ibid. 0. xxU , Iziz. 

* Ibid. 0. zzviii. * Ibid. o. zziii., zzi. 
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siblo cflbrt was made to define strictly the exact quality 
and amount of evidence requisite to Justify torture, and 
the most elaborate and minute directions were given with 
respect to all the various classes of crime, such as homicide, 
child-murder, robbery, theil, receiving stolen goods, poison- 
ing, arson, treason, sorcery, and the like ;* while the Judge 
administering torture to an innocent man on Insufllcient 
grounds was liable to make good all damage or suflfering 
thereby inflicte<l.* The amount of torment, moreover, was 
to be pro|>ortioncd to the age, sex, and strength of tlie 
patient ; women during pregnancy were never to be sub- 
jected to it ; and in no case was it to be carried to sucb a 
point as to cause permanent ii^ury or death.'. 

Cliarles Y. was too astute a ruler not to recognize the 
aid derivable from the doctrines of the Roman law in his 
scheme of restoring the preponderance of the Kaisersbip, 
and he lost no opportunity of engrailing them on the Juris- 
prudence of Germany. In his Criminal Constitutions, how- 
ever, he took care to embody largely the legislation of his 
pre<1ccc8sors and contemporaries, and though protests were 
uttennl by many of the Teutonic princes, the code gradually 
became to a great extent part and parcel of the common 
law of Germany.* A fair idea of the shaiKS assume<1, under 
these influences, by the criminal law in its relations with 
torture, can be obtained by examining some of the legal 
text-books which were current as manuals of practice from 
the sixteenth to the eighteenth century.' As the several 

• Len. C«plUl. Carol. V. c. uzUL-zHv. 

• Ibid. e. xs. Jsl. 

• Ibid. e. IflU., lis. AMOMUat, ti parfevliiB tit. m taUr ▼•! port tor- 
inoiiU ob ▼■lii«ra expiroli ea orU lorqaondsf oit, no qvM doBBi oooipiai. 

• lUlnMoU niti. Jar. CW. Lib. ii. f f ow. tqq. 

• My prinei|ioi aathoritlof oro throo :— 

I. •* TrMtiitoi d« QamtlAiilbof ■•■ Toriorif Rconim,** pvbllnhod In 15M 
bj Johann Sangor of WilUaiborg, a e«l«braUd Joriteoaralt of ibo Uaio, and 
fraqoenUj reprintad. Uj odliioa if ibat of 17M, wiUi Botat by tiia laamad 
Baroa Banekanbari^. 

II. ** Praaliea Crlmlnalli, mo Proeamoa Jadieiarloi ad nanm ai eonioa- 
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authors of these works all appear to condemn the principle 
or to lament the necessity of torture, their instructions as 
to its employment may safely be assumed to represent the 
most humane and enlightened views current during the 
period.' It is easy to see from them, however, that though 
the provisions of the Caroline Constitutions were still 
mostly in force, yet the practice had greatly extended 
itself, and that the limitations prescribed for the protection 
of innocence and helplessness had become of little real 
effect 

Upon the theory of the Roman law, nobles and the 
leieirned professions had claimed immunity from torture, 
and the Roman law inspired too sincere a respect to permit 
a denial of the claim,' yet the ingenuity of lawyers reduced 
the privilege to such narrow proportions that it was prac- 
tically almost valueless. For certain crimes, of course, 
such as majeatasj adultery, and incest, the authority of the 
Roman law admitted of no exceptions, and to those were 
speedily added a number of other offences, classed as 
crimina excepla or ne/andaj which were made to embrace 
almost all offences of a capital nature, in which alone tor- 
ture was at any time allowable. Thus, parricide, uxoricide, 

Ivdineiii Jadiolorain in GermaniA hoo temporo freqaentiorom," bj JobMin 
Bmerieh yon Botboch, published in 1646 at Frankfort on tbe Mayn. 

in. ''Traoiaiio Juridioa, da tJan ei Abnau Tortara," by Ilelnrioh von 
Boden, a diasortaiion read at Halle in 1697 and reprinted by Benekenberg 
in 1780, in eo^Jnnotion with the treatlte of Zanger. 

*■ Com nihil tarn MTerum, tam orndele et inhamannm Tideatnr qnam horn* 
inem eondltum ad imaginem Dei .... tormentia laeerare et qoaai exoarnifl- 
oare eto.— Zangeri Traot. de Qaaoatlon. oap. i. No. 1. 

Tormentia humanitatia et religionia, neenon Juriaoonaultorum argumenta 
repngnant. — Jo. Bmerioi a Boabaoh Prooeaa. Orlmin. Tit. t. o. tz. No. 1. 

Saltern horrendoa tortnra abaaoa oatendlt, qno miaeri, do faoinore aliquo 
anapecti, fere infernalibna, et ei fieri poaait, plaaqaam diabolieia eraoiatiboa 
exponnntnr, nt qui nuUo legitimo probandi mode oonvinoi poterant, atroei- 
tate eruoiatnnm eontra propriam aalniem eonfiteri, aequo ila deatrnere aiTO 
Jure aiTO injuria, eogantur. — Henr. de Boden Traet. Prafat. 

* Zangeri eap. i. No 49-68. 
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fratricide, witchcraft, sorcery, connterfeiting, theft, sacrilege, 
rape, arson, repeated liomicide, etc., came to be included in 
the exceptional cases, and the only privileges extended in 
them to libblcs were that they should not be subjected to 
«« plebeian'! tortures.* In Catholic countries, of ootlrse, the 
clergy were specially favored. The torture inflicted on 
them was lighter than in the case of laymen, and proof of 
a much more decided character was required to Justify 
their being exposed to torment.* 

Slight as were the safeguards with which legislators 
endeavored to surround the employment of torture, they 
became almost nugatory in practice under a system 
which, in the endeavor to reduce doubts into certainties, 
ended by leaving ove.rytliing to the discretion of the Judge. 
It is instructive to see the parade of insisting upon the 

' Kangorl eiip. i . No. 59-88. — Rnlpmhlld, In hif rolnmineiif ** TtmI. do 
NobiUUlo" (Campodan. 1693), while ondoavoring lo ozali to Ibo viaoot iho 
privit«goi of tho BobltUj, both of Iho iwoid and robo, it obllgod lo admit 
Iboir llabllitj to tortvro for Ibot • orlmof , and onlj vrgot Ibat tbo prollmlnarj 
proof fhonid bo stronger than In tbo eaio of piobotona (Lib. ii. cap. Ir. No. 
108-1 SO) ; thoagb. In otbor aoenaaUoni, a jndgo nbjeoting a noblo to iortnro 
abonid bo p«t to doath, and bta attompt to eommlt anob an ontragc eonid bo 
retlatod by foree of armt (Ibid. No. 103). IIo adds, boworor, Ibal no apoolal 
privtUgof ozblod In Vranoo, Lombardy, Vtaloo, Italy, and Basony (Ibid. 
No. lOft-7). 

Ai oarly aa 1514, 1 Ind an Inatanoo wblob abowa bow lltUo prolootlon waa 
aSbrdod by tbooo privllegoa. A oortain Dr Bobonaan, a oltlaon of good 
ropnto and syndlo of Brfnrt, wbo botb by poaltlon and profofolon botongod 
to tbo txeepled elaw, wbon brought np for iontoneo on a obargo of oon* 
fplrlng to betray the olty, and warned that bo eonId rotraot bit eonfeaalon, 
eztraotod nnder tortare, patbetleally roptled— '* Dnrlng my ozaalnnllon, I 
waa at ono lime ttretchod npon tbo raak for tlz honra, and at another I 
waa ilowly hnmed for eight bonra. If I rotraot, I iball bo ozpoeod to tboaa 
tormenta again and again. I had rathor dio*'— and be waa dniy banged. 
(Brphnrdlanna Varlloqaaa, ann. 1514.) 

* Bmor. a Roebaob Prooeaa. Crlmln. Tit t. oap. xIt. Ai an Ulwlmtlon, 
von Roebaob itatee that If a laynMn b foand in the home of a protly wonmn, 
moot anihora eoneider the feet enileient to Joetlfj tortnro on tho ehargo of 
adoltery~*'boe tamen fallit In eaeerdote vol preebytoro, qni it Binlloro« 
ampleiotnr, praNnmltnr Ikoero eanea benedicendi.** 
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neoessitj of Btrong preliminaiy eyideiioe,* and to read the 
elaborate details as to the exact kind and amount of testi- 
mony severally requisite in each description of crime, and 
tiien to find that common report was held sufficient to 
Justify torture, or unexplained absence before accusation, 
preyarication under examination, and even silence; and it 
is significant of fearM cruelty when we see Judges solemnly 
warned that an eril countenance, though it may aigue de- 
prayity in general, does not warrant the presumption of 
actual guilt in individual cases f though pallor, under many 
circumstances, was considered to sanction the ^plication 
of torture.* Subtle lawyers thus exhausted their ingenuity 
in discussing all possible varieties of indications, and there 
grew up a mass of confused rules wherein, on many points, 
each authority contradicted the other. In a system which 
thus waxed so complex, the discretion of the judge at last 
became the only practical guide, and the l^al writers them- 
selves acknowledge the worthlessness of the rules so labo- 
riously constructed when they admit that it is leil for his 
decision to determine whether the indications are sufficient 
to warrant the infiiction of torture.* How absolute waa 
this discretion, and how it was exercised, is manifest when 

* Bt«ii this, how«T«r, wm not dMm«l womurj la mim of eonipinejr 
»Bd trMfon *'qai flani Mereto, propter probmiioBii dUHealUUm dovraitvr 
od torUrMn flno Indieiii." (Emer. a Botb. Tit. T. oap. z. No. SO.) 

* Fmha froqiMBf oi Tehomoot foeU iBdioinm od torinrsm. (Zaagcr. c ii. 
Ho. 80.) Roof onto aeeaMiioaom toI inqnidUoBODi fugiooa •! olUtui oon- 
iamaotUr abMu, m iBtpooiam roddlt ni (orqaorl ponii. (Ibid. No. 91.) 
InooBtUntift Mmonii fiuili iadioinm od tortarmm. (Ibid. No. 00-09.) Bx 
UoiiamiUU orlior indioiam ad (ortaram. (Ibid. No. 103.) Phjalogaoniia 
malom naturam argaii, noa aatom dolloiBM. (Ibid. No. 85.) 

* Deifldo a polloro ol iloilllbBt oritar iadielBBi ad toriaram ■MBBdam 
Bartol. (Bm«r. a Botboob Tit. t. e. tII. No. S8-S1.) Wboroopoa Toa Boo- 
baeb oaUrs ioto a loog dltsortaiioB •■ (o iho oaaMa of poloooM. 

* Jadiolf arbllrlo relinqoliBr aa iodiola ilDi iBlfifiUntla ad lortaiam. 
(Zaagor. eap. ii. No. 10-20.) An Indiola fBlfifiiani ad tortaram Jodieii 
arbitrio rollotam ofl. . . . ladloia ad tortaram laflloiontia rollqaantar ofltolo 
Jadiolf. (Bmor. a Boibaeh Tit. t. o. ii. p. 639.) 
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Ton Rosboch tells ns that the magistrates of his time, in 
the absence of all evidence, sometimes resorted to divina- 
tion or the lot in order to obtain proof on which they eonld 
employ the rack or strappado.* 

Such a system tends of necessity to its own extension, 
and it is therefore not surprising to find that the aid of 
tortare was increasingly invoked* The prisoner who re- 
fused to plead, whether there was any evidence against 
him or not, could be tortured until his obstinacy gave way.* 
Even witnesses were not spared, whether in civil suits or 
criminal prosecutions.' It was discretionary with the Judge 
to inflict moderate torture on them, when the truth could 
not otherwise be ascertained. Infamous witnesses could 
always be tortured ; those not infamous, only when they 
prevaricated, or when they were apparently conmnitting 
perjury ; but, as this was necessarily left with the Judge 
to determine, the instructions for him to guide his decision 
by observing their appearance and manner show how com- 
pletely the whole case was in his power, and how readily 
he could extort evidence to Justify the torture of the priso- 
ner, and then extract f^om the latter a confession by the 
same means. A reminiscence of Roman law, however, is 
visible in the rule that no witness could be tortured against 
his kindred to the seventh degree, nor his nc%r connections 
by marriage, his feudal superiors, nor other similar per- 
sons.* 

Some limitations were imposed as to age and strength. 
Children under fourteen could not be tortured, nor the 
aged whose vigor was unequal to the endurance, though 
they could be tied to the rack, and menaced to the last 
extremity. Insanity was likewise a safeguard, and much 

' Bmtr. a lUMbaeb Til. t. •. x. Vo. 9ft. 8«d »1lqai JndlcM qaando dMval 
iadiel*, proccdoBi pm ■ortiUgla ti tiDitli*. 

• Ibid. TH. ▼. Mp. X. Ho. S. 

• Ibid. Til. V. eap. zif . No. It. 

' lABgeri op. ell. eap. i. No. S-lft. 
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diflciusioii was had as to whether the deal^ dmnh, and blind 
were liable or not. Zanger decides in the affirmative, 
wheneyeri whether as principles or witnesses, good evi- 
dence was to be expected from them.* The Roman rule 
was followed that, whenever several parties were on trial 
nnder the same accusation, the torturer should commence 
with the weakest and tenderest, while a refinement of 
cruelty prescribed that if a husband and wife were arraigned 
together, the wife should be tortured first, and in the pre- 
sence of her husband ; and if a Ikther and son, the son 
before his father's face.* 

Some facilities for defence were allowed to the accused, 
but in practice they were almost hopelessly slender. Ue 
was permitted to employ counsel, and if unable to do so, 
it was a duty of the Judge to look up testimony for the 
defence." Alter all the adverse evidence had been taken, 
and the prisoner had been interrogated, he could demand 
to see a copy of the proceedings, in order to frame a de- 
fence ; but the demand could be rcAised, in which case, the 
Judge was bound to sift the evidence liunself, and to inves- 
tigate the probable innocence or guilt of the accusetL The 
recognized tendency of such a system to result in an nn- 
Ikvorable conclusion is shown by Zanger's elaborate in- 
structions on this point, and his warning that, however 
Justifiable torture may seem, it ought not to be resorted to 
without at least looking at the evidence which may be 
attainable in favor of innocence \* while von Kosbach cha- 
racterizes as the greatest fault of the tribunals of his day, 
their neglect to obtain and consider testimony for the 
prisoner as well as that against him.* In some special and 
extraordinary cases, the judge might allow the accused to 
be confronted with the accuser, but this was so contrary 
to the secrecy required by the inquisitorial system, that he 

■ Zaogeri op. oil. o*p. i. No. 84-48. * Ibid. oap. it. No. 26-30. 

• Ibid. o»p. III. No 3. * Ibid. cap. iii. No. 1. 4, 6-43. 

* Prooeai. Crim. Tit. v. cap. zi. No. 3. 
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wfi8 cnuiioncd that it was a very unnsnal course, and one 
not lightly to be allowed, aa it was odions, unnecessaryi 
and not fiertinent to the trial.* Theoretically, there was a 
right of apiKMil against an order to inflict tortnre, but this, 
even when (lermittcd, could usually avail the accused but 
little, for the ex parte testimony, which had satisfied the 
lower Judge, could, of course, in most instances, be so 
presented to the higher court as to insure the affirmation of 
the order, and prisoners in their helplessness would doubt- 
less feel that by the attempt to appeal they would probably 
only increase the severity of their inevitable sufferings.* 

Slender as were these safeguards in principle, they were 
reduced in practice almost to a nullity. That the discretion 
lodged in the tribunals was habitually and frightfully 
nlinR0<1 is only too evident, when von lloslmch deems it neces- 
sary to reprove, as a common error of the Judges of his 
time, the idea that tlio use of tortnre was a matter alto- 
gether dependent upon their pleasure, '^as though nature 
had created the bodies of prisoners for them to lacerate at 
will.'*" It was an acknowledged rule, that when guilt 
could be sufficiently proved by witnesses, torture was not 
admissible ;* yet a practice grew up whereby, after a man 
had been duly convicted of a capital crime, he was tortured 
to extract confessions of any other offences of which he 
might be guilty.* Martin Bernhardi, writing in 1T05, as- 
serts that this was resorted to in order to prevent the 
convict from appealing from the sentence f and as late as 
1764, Beccaria liUs his voice against it as a still existing 
abuse, which he well qualifies as senseless curiosity, im- 

* Zftngvri Mp. II. Vo. 49--60.— Cam Mim oonflroBUUo odloM fit •! 
fpeeiM fafgwilonit, el r«ai«<lfam •xtnordinarivB wA rabcUnUMB prooww 
BOB ptrtinent, ei propl«r«B bob BeetMarliu 

* Ibid. enp. it. Ho. 1-6. 

■ ProcMi. CriniiB. Til. ▼. OBp. is. No. IS! 

* SoBgori oop. I. Ho. 87. 

* BodoB do Uta oi Ab«*a Tortoiw Th xii. 

* MftrtiBl Roinluirdi Din. laBBg. dt Tortara cap. l. M- 

31 
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pertinent in the wantonness of its cruelty.* Another posi- 
tive rule was that torture could only be applied in occusor 
tions involving life or limb ;* but Senckenberg assures us 
that he had known it to be resorted to in mercantile mat- 
ters, where money only was at stake.' Equally absolute 
was the maxim that torture could not be employed unless 
there was positive proof that crime of some sort had been 
committed, for its object was to ascertain the criminal and 
not the crime \* yet von llosbach remarks that as soon as 
any one claimed to have lost anything by theft, the Judges 
of his day hastened to torture all suspect, without wait- 
ing to determine whether the theft had really occurred as 
alleged,* and von Boden declares that many tribunals were 
in the habit of resorting to it in cases wherein subsequent 
developments showed that no crime had rcallj' been com- 
mitted, and he quotes a brother lawyer, who Jocosely cha- 
racterized such proceedings as putting the cart before the 
horse, and bridling him by the tail.* 

* He ropretenii tbe Judge ai addretiing hii vloilm ** Tn ••! U r«o di an 
deliiio, danque h pomlbile ohe lo all di o«nt' altrl delitU : quMto dubbio ml 
poia, vogUo aooertarmone eol mlo orlterio di veriiil : !• \^gg\ ii iormontano, 
perehe aei r«o, gerob* pooi en«r r«o, perehe vogUo obe tu aii r«o.** — Dei 
DeUUi e deUe Pcne, f xii. 

* Zangeri Pratfai. No. 81. 

* Zangari Traot. Not. ad p. 008. Bernbardi aUtaa tbai in caaea of preaamad 
fraodalant banlcrnptoy, not only the aoouaod, but alao Uio wilnosaaa, if 
aaapected of conoealing tba trntb, conld ba tortured. — Diaa. loang. de Tort, 
eap. I. \ ir. 

* Zangeri Prnfat. No. 89. — ^Tortura enim datnr non ad liqotdandnm fao- 
tnni aed peraonam. 

* Proeeaa. Criminal. Tit. t. oap. tx. No. 17. 

* De tJau et Ab. Tort Tb. ix.—Qui alitor prooedit Jadex, equnm oauda 
frenat et poat quadrigae eaballum Junglt. 

Tbe biatory of criminal Juriaprudenoe la full of aneb proeeedinga. Boyrln 
dn VUlara relatea tbat during tbe war in Piedmont, in 1660, be releaaed 
from tbe dnngeona of tbe Marquia of Maaaerano an unfortunate gentleman 
wbo bad been aeoretiy kept tbere for eigbteen yeara, in conaequonce of tiaving 
attempted to aerve a prooeaa from tbe Duke of Savoy on tbe marquia. Ilia 
diaappearanoe baving naturally been attributed to fonl play, bia kindred 
proaeottted an enemy of tbe family, wbo, under atreaa of torture, duly oon- 



MODKRN OKRMANT. 868 

We haye seen nbovo that the prisoner was entitled to 
see a copy of the evidence taken in secret against him ; yet 
Ton Rosbach states that Judges were not in the habit of 
|)ennitting it, though no authority Justified them in the 
rcAisal ;* and half a century later this is confirmed by Bem- 
hardi, who gives as a reason that by withholding the pro- 
ceedings from the accused they saved themselves trouble.* 
Even the inalienable privilege of being heard in his defence 
was habitually rcftiscd by many tribunals, which proceeded 
at once to torture after hearing the adverse evidence, and 
von Uosbach feels it necessary to arfrue at some length 
the propriety of hearing what the accused may have to 
say.* In the same way, the right to appeal from an order 
to torture was evaded by Judges, who sent the prisoner to 
the rack without a preliminary formal order, thus depriving 
him of the opi>ortuuity of ap|>ea]ing.* 

If the irrcs|)onsible power which the secret inquisitorial 
process lodged in the hands of the Judges was thus fear- 
fully abused in destroying all the safeguards provided for 
the prisoner by law, it was none the less so in disregarding 
the limitations provided against excessive torture. A uni- 
versal prescription existed that the torment should not lie 
so severe or so prolonged as to endanger life or limb, or to 
liormanently injure the patient; but Senckenberg assures 
us that ho was ]>crsonally cognizant of cases in which inno- 
cent |)crsons had been cripplc<l for life by torture under 
false accusations,* and the meek Jesuit Del Rio, in his 
instructions to inquisitors, quietly observes that the flesh 

ff—d to bftTlns eommliUd Ui« mvrdtr, and w«i MeoHlnglj mmmM la a 
lown «h«r« MMnrmao bloiMlf wm rtddlng.— Bojvia dm VUUn , IMoioirw 
Ur. Ttt. 

* ProeMt. Criminal. Til. T. eap. x. No. T.— IlodU rtro Jadloat rtit eaplli 
■on txhlbant lii<ileionim •xanplam, •! pro««davl ad loriaram. 8«d baa 
apiaio la Jara andiqaa rafvllUar, at ago mqIo aaafaoioa aaaqaaai inraal 
alk|ttaai lagaai »a« ratlonaai pra UI1 obaarTanila. 

* DIm. Inaag. eap. I. f sit. ' Proeeu. Criminal. TIL ▼. eap. x. Ka. 8-16. 
' Darabardl laa. oil. ' Nal. ad p. 907 Sangarl ap. alt 
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should not bo wounded nor tbe bones broken, but tli&t tor- 
ture eould scarce be properly administered without more 
or less dislocation of the Joints.* Yon Boden, moreover, 
yery Justly points out the impossibility of establishing any 
rules or limitations of practical utility, when the capacity 
of endurance varies so greatly in different constitutions, 
and the executioners had so many devices for heightening 
or lessening, within the established bounds, the agony 
inflicted by the various modes of torture allowed by law. 
Indeed, he does not hesitate to exclaim that human inge- 
nuity could not invent suffering more terrible than was 
constantly and legally employed, and that Satan himself 
would be unable to increase its refinements.* 

It is true that the old rules which subjected the Judge to 

some responsibility were still nominally in force. When 

' torture was ordered without a preliminary examination, 

/or when it was excessive and caused permanent injury, the 

/Judge was hold by all authorities to have acted through 

'' malice, and his office was no protection against reclamation 

/ for damages.* Zanger also quotes the Roman law as still 

in force, to the effect that if the accused dies under the 

torture, and the Judge has been either bribed or led away 

by passion, his offence is capital, while if there had been 

insufficient preliminary evidence, he is punishable at dis- 

' D«l Rio MagiMr. Di«iiiltlt. Lib. v. Met. iz.— Ui oorput r«i manMt ▼•! 
illmmn vol mo<lie« Imam, mItudi inDooeniio t«I tupplioio : illsMttin, dieo, 
quod ad oarDla iMerationem nut oitluD vol Derrornm rrMtnram, naui quoad 
dlaooDpagiDnlionoiii, tlvo dl^unoiionom Janetuntram at oniuu non Inimoda- 
ratuni viz in tormantis ea potest evitari. 

* De Uau at Abuau Tort. Tb. ziii. — I>elode quoqaa la altlmo tortura 
grada eonoeaeo, lummi qaoa bumana malitia invanire potult oraelatui, tioa 
fioa et mode tic adhibmi toUantf ut dlabolum ipiam aiperlua quid quo eor- 
pori bumano io bae vita noeeat, azoogitara pone dnbiun ait. 

It muat not be luppoaed from thia and tbe preoading astraota tbat vos 
Bodan waa an opponent of torture on prineiple. WItbin eertain bounds, be 
advooated ita use, and be only deplored tbe azeessive abase of it bj tbe 
tribunals of tbe day. 

" Zangeri op. olt. cap i. No. 4S-44. 
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cretion.* Tho secrecy of criminal trials, however, offered 
All almost impenetrable shield to the Jndge, and we are 
qnite prepared to believe the assertion of Sendcenberg that 
these rnles had become obsolete, and that he had seen not 
a few instances of snch violations of the law without there 
being any idea of holding tho Judge to accountability.* 

Not the least of the evils of the system, indeed, was its 
inevitable influence upon the Judge himself! He was re- 
quired by his office to be present during the infliction of j 
torture, and to conduct the interrogatory personally. Cal- > 
lousness to human suffering, whether natural or acquired, / 
thus became a necessity, and the delicate conscientiousness 
which should be the moving principle of every Christian , 
tribunal was well-nigh an impossibility. Nor was this all, 
for when even a conscientious Judge had once taken upon 
himself the responsibility of ordering a fellow-being to the ( 
torture, every motive would lead him to desire the Justifica- * 
tion of the act by the extortion of a confession ; and the very ' 
idea that he might be possibly held to accountability, in- 
stead of a safeguard for the prisoner, became a cause of 
subjecting him to additional agony.* Both the good and 
the evil impulses of the Judge were thus enlisted against 
tho unfortunate being at his mercy. Human nature was 
not meant to face such temptations, and tho fearful ingo- 
nuit3% which multiplied the endless refinements of torment, 
testincs how utterly humanity yielded to the thirst of 
wrinpring conviction from the weaker party to the unequal 
conflict, where he who should have been a passionless 

* Zftngtrt wp. III. Ho. SO-M. 

* Loe. eit IIvJu doolriaa forto bedl« pftirvf wn», •! vidi tpM MMipU 
aennvlU «bi ne quMmi de |WvW»do Jadio* ooflUUm. 

' Tb« pnid««M of perMToring hi loiivrt asUI ft e<mA«loa w«t rM«b«d 
W9 allMwi rMognliMl, if noiadTlMd, bjJvrWtf . *' Oeearrilbie eaat«lA DranI 
dioMiiifl, H J«d«i lnd«blU lorMrll sll^iaov, Ibell rt«ni eonfiUri qaod ftell 
l«Kitim« lori«t« do qua eoiir«nioiie fnoUt noUHvm rogstvm.** (Jo. Bm. a 
Rotb. ProMM. Crim. TIL ▼. eap. xv. No. 6.) To togsooi Uio Idoa w«a proo- 
Uoolly to roeomoioiid It. 

81* 
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arbiter waa made neoeaaarfl j a combatant. How completely 
the prisoner thus became a qaarry to be hunted to the 
death is shown by the Jocular remark of Farinacci, a cele- 
brated authority in criminal law, that the torture of sleep- 
lessness, invented by Marsiglio, was most excellent, for out 
of a hundred martyrs exposed to it not two could endure 
it without becoming confessors as well.' Few, when once 
engaged in such a pursuit, could be expected to follow the 
example of the Milanese judge, who resolved his doubts as 
to the eflScacy of torture in evidence by killing a favorite 
mule, and allowing the accusation to fall upon one of his 
servants. The man of course denied the offence, was duly 
tortured, confessed, and persisted in his confession after 
torture. The Judge, thus convinced by experiment of the 
Ikllacy of the system, resigned the office whose duties he 
could no longer conscientiously discharge, and in his sub- 
sequent career rose to the cardinalate.* 

■ QioUd hf HieolM, Din. Mor. el Jsrid. nr Ift TorUra, p. 11. Tkia 
■iod« of tortare CMuisUd la placing Ui« a c c a aaU btiwMii two jailan, wko 
pamv«ll«d hia wbanerar h« b«gaa to doM, and Uiaa. with propar ralayi, 
dapriTad blm of slaap for forty bonn. Its iaraator eoaaadorod it hamaaa, 
ai it andaDgarad aaltbar life nor limb, bat tbe astramity of auiaring to 
wbiob it radaead tba prisoaer ia ihowii by ila oBaaaiooanaM. 

I ba?a parpoady abttaiaad from aatartng into the datallt of tba varioai 
fonna of tortara. Thay aaay ba intoraatiag to tba antlqaariaa, bat tbcy 
illastrato do priaeipla, and little woald ba gained by daseribiag tbaaa velan* 
oholy monttmeata of bamaa error. Thoae who may be earioat ia aneb mat* 
tort will And ample material in Or open Obeerrat. Jnr. Grim, de Appllcat. 
Torment., 4to., IlanoT. 1764; Zangeri op. ait. eap. ir. No. 9, 10; Ilieron. 
Magiof de Bqanleo eum Appendd. Amatalod. 1664, eto. Aeeording to Bom- 
bard i, Jobann Qraefe ennmeratea no lam thaa aix bandred different inttra- 
mentf inTented for the purpose. 

* I give thii aneedoto on the aathority of Niaolafl (op. oil. p. 169), who 
quotaa it at a well-known oircamitanee, without fbrniahing eiUier name or 
date. He alao relates (p. 178) a somewhat similar ease wlileh was told to 
him at AmsUrdam in explanation of the fiust thai the oily was obliged to 
borrow a headsman from the neighboring towns whenever the serviees of one 
were required for an ezeoution. It appears that a young man of Amstordam, 
returning home lato at night from a roTel, sank upon a door-stop In a 
drunken sleep. A thief emptied his pockets, securing, among other things. 
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In theory, the accused conld be tortured only once, but 
tills, like all other attempts to humanize the law, amounted 
to but little. A repetition of torture conld be Justified on 
the ground that the first application had been light or in- 
sufficient ; the production of IVesh evidence authorized a 
second and even a third infiiction ; a failure to persevere 
in confession after torture rendered a repetition requisite, 
and even a variation in the confession required confirmation 
by the rack or strappado.* 

With all this hideous accumulation of cruelty which 
shrank from nothing in the effort to wring a confession 
from the wretched victim, that confession, when thus 
so dearly obtained, was estimated at its true worthless- 
ness. It was insufficient for conviction unless confirmed 
by the accused in a subsequent examination beyond the 
confines of the torture chamber. If then retracted, the 
accused was again tortured, when a second confession and 
retraction made an exceedingly awkward dilemma for the 
subtle Jurisconsults. They agree that he should not be 
allowed to escape after giving so much trouble. Some advo- 
cated the regular punishment of his crime, others demanded 
for him an extraordinary penalty; some, again, were in 
favor of incarcerating him ;* others assumed that he should 

ft dirk, wlib which, ft ftw ninatM IsUr, be tUbbad ft mmii In ft qvaml. 
Rciarnlng to Ui« lUeper, b« illpped Ui« bloody wospon baek to lU piseo. 
Tho yonnis man swoke, bai, beforo ho had Ukos vftny lUpo, bo wat toiiod 
bj Iho wotoh, who bad Jail dlteoTorod tbo mnrdor. Appearmaoot woro 
osftlnti him ; be wa« loriarod, oonfowed, portitUd In eonfoMloa ftfWr lor- 
iaro, and waf daly hanged. Sooa aflor, Iho roal orlmlBal waa oondonaod 
for anolhor erimo, and roToalod tbo biitory of iho prooodlng ono, wboroopon 
iho SiaUf Oenoral of iho Unllod ProTlaeoo, Ming iho ordinary logle of Iho 
erlminal law, deprirod iho eliy of Amflordaoi of ito oiocaUonor, asa p«nlab- 
vont for ft rofoil thai waa inoTiiablo andor Iho iyfiom. 

' Kanfori eap. t. No. 73-S.1. Sono wrllorf , bowovor, attlboriio Ita ropo* 
liUoa ai ofloB ai nay aoom nooofiary to the Jodgo (Roobaeb op. oil. Til. r. 
eap. XT. No 14), and Dei Rio nontlont a oajo la We«lphalia wherein a naa 
acea»e«i of lyeaalhropy waa loriarod twenty Umoa (Lib. ▼. Sect. is.). 

* Saagerleap. ▼. No. 79-SI. 
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be tortured a third time, when a confesdon, followed as 
before by a recantation, released him from ftirther torment, 
for the admirable reason that nature and Justice alike 
abhorred infinity.' This was too metaphysical for some 
"Jurists, who referred the whole question to the discretion 
of the Judge, with power to prolong the series of alternate 
confession and retraction indefinitely.* Others solved the 
knotty problem by Judiciously advising that in the uncer- 
tainty of doubt as to his guilt, the prisoner should be 
soundly scourged and turned loose, after taking an oath 
not to bring an action for false imprisonment against his 
tormentors ;* but, according to some authorities, this kind 
of oath, or urpheda as it was called, was of no legal value.* 
There were other curious inconsistencies in the system 
which manifest still more clearly the real estimate placed 
on confessions under torture. If the torture had been in- 
flicted by an over-zealous Judge without proper preliminary 
evidence, confession amounted legally to nothing, oven 
though proof wore subsequently discovered.* If, on the 
other hand, absolute and incontrovertible proof of guilt 
were had, and the over-zealous Judge tortured in surplusage 
without extracting a confession, the offender was absolved.* 

' B«nib*rdl Dbi. Inaag. Mfk. i. f zi. 

* Bm«r. ft RotbMb, op. eii. Tit. v. eap. xyIII. No. IS. So BoooarU, (I>e- 
lltt. Pent f XII.) — *< Alouni doliorl ed aloano nasionl Don pomoilono 
qoMU infiMDO peliiloDo dl priooipio cbo p«r ire Tolto | altro nasioni od altrl 
dottorl U iMoiano ad arbltrio dol gludloo." 

* ZftDgori loo. oU. 

* Borabwdi, oap. i. f xli. Cf. CaroU V. Cout. Orlm. oap. xz. f 1. 

* Zangeri eap. ii. No. 9-10; cap. v. No. 19-28. 

* Ibid. oap. V. No. 1-18.— Bigotry and taporititlon, bowovtr, did not 
allow tboir Tiotiou to eioapo to eaiilj. In aooaaationt oftoroory, if appear- 
anoei were againat tbe priaoner — tbat la, If be were of oyII repnte, If be abed 
no teara daring the torture, and if he rceoTored apeedily after eaeb nppliea- 
tion — be waa not to be liberated beoauae no oonfeaalon eould be wrang from 
him, but waa to be kept for at leaat a year, ** aqualoriboa earoeria maneipan- 
dua et orueiandua, aaopiaaime etiam ezaminandna, pmoipue aaoratioribua 
diebua."— Iliokii Defena. Aq. Probm oap. i. No. S3. 
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If, Agnin, a man and woman were tortured on an accnsation 
of adultery committed with each other, and if one confessed 
while tlie other did not, both were acquitted.' Nothing more 
contradictory and illogical can well be imagined, and,*a8 
if to crown the absurdity of the whole, torture after con- 
viction was allowed in order to prevent appeals ; and if the 
unfortunate, at the place of execution, chanced to assert 
his innocence, he was often hurried IVom the scaffold to the 
rack in olxsdience to the theory that the confession must 
remain unrctracted.* One can scarcely repress a grim smile 
at flnding that this series of horrors had pious defenders 
who urged that a merciful consideration for the offender's 
soul required that he should be brought to confess his 
iniquities in order to secure his eternal salvation.* 

The atrocity of this whole system of so-called criminal 
Justice is forcilily dcscrilied by the honest indignation of 
Augustin Nicolas, who, in his judicial capacity under Louis 
XIV., had ample opportunities of observing its practical 
working and results. *^ The strappado, so common in Italy, 
and which yet is forbidden under the Roman law . • • The 
vigils of Spain, which oblige a man to support himself by 
sheer muscular effort for seven hours, to avoid sitting on a 
ix>intc<l iron, which pierces him with insufferable pain; the 
vigils of Florence, or of Marsiglio, which have been de- 
scribed alK>ve ; our iron stools heate<l to redness, on which 
we place poor half-witted women accused of witchcraft, 
cxhaustod by frij^htful imprisonment, rotting from their 
dark and filthy dungeons, lomlcd with chains, fleshless, 
and half dead ; and we pretend that the human trnme can 
rosifft those devilish practices, and that the confessions 
which our wretched victims make of everything that may 
be charged against them are true."* Under such a scheme 

* ZailK*?! Mp. ▼. Ho. M-Sl. 

* B<mI*v, op. oii. Tb. ▼. VI. 

* Ibid. 

* IXwert. Mor. et Jarid. tar I* Tortar^, p, 36-7. 
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of Jurisprudence, it is cosy to understand and appreciate 
tlio case of the unfortunate peasant, sentenced for witch- 
craft, wlio, in his dying confession to the priest, admitted 
that he was a sorcerer, and humbly welcomed death as the 
fitting retribution for the enormous crimes of which he had 
been found guilty, but pitifully inquired of the shuddering 
confessor whether one could not be a sorcerer without 
knowing it.* 

We have seen above how great was the part of the In- 
quisition in introducing and moulding the whole system 
of torture on the ruins of the Roman law. Even so, in the 
reconstruction of European Jurisprudence, during the six- 
teenth and seventeenth centuries, the ardor of the inquisi- 
torial proceedings against witchcraft, and the panic on the 
subject which long pervaded Ohristendom, had a powerful 
influence in familiarizing the minds of men with the use of 
torture as a necessary instrument of Justice, and in autho- 
rizing its employment to an extent which now is almost 
\ inconceivable. 

From a very early period, toi*ture was recognized as in- 
dispensable in all trials for sorcery and magic. In 358, an 
edict of Constantius decreed that no dignity of birth or 
station should protect those accused of such offences from 
its application in the severest form.* IIow universal its 
employment thus became is evident from a canon of the 
council of Mcrida, in G6G, declaring tliat priests, when 
sick, sometimes accused the slaves of their churches of 
bewitching them, and impiously tortured them against all 
ecclesiastical rules.* That all such crimes should be re- 
garded as peculiarly subjecting to the last extremity of 
torture all suspected of them is therefore natural, and its 

' NIoolM, p. 169. • Oonii. 7 Cod. iz. zyIU. 

* Similiter ot quia eomperimnt allquas praibjteros ngriiudiott aoei<l«nU, 
familin eoelMitt iuab orimen imponore, dio«nU «z •& hominei aliqaoi male- 
fioiam tibi feoisst eosque tua poiestate torqaero, ei par multam impiataiam 
dairioieniara.— OoDoil. Bmaritao, ann. 666 oan. zt. 
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use In the trinls of witches and sorcerers ctime to be re- 
garded as indispensable. 

The necessity which all men felt that these crimes should 
be extiriHited with merciless seyerity, and the impalpable 
nature of the testimony on which the tribunals had mostly 
to do|)cnd, added to this traditional belief in the fitness of 
torture. Witchcraft was considered as peculiarly difflcult 
of prooff and torture consequently became an unfailing 
resource to the puxxlcd tribunal. Jacob Kickius, who, as 
a ningistrate during an epidemic of witchcraft, at the close 
of the scvontccuth cx;ntury, had the fullest practical ex|)e- 
ricnce on the subject, complains that no reliance could be 
p1ac*cd on legal witnesses to procure conviction;* and Del 
lUo only expresses the general opinion when he avers that 
torture is to lie more readily resorted to in witchcraft than 
in other crimes, in consequence of the extreme diflflculty of 
its proof.* 

Even the wide-spread belief that Satan aided his wor- 
shippers in their extremity by rendering them insensible 
to pain did not serve to relax the efforts of the extirpators 
of witchcraft, though they could hardly avoid the con- 
clusion that they were punishing only the innocent, and 
allowing tlie guilty to escape. Various means they em- 
ployed to circumvent the arch-enemy, of which the one 
most generally adopted was that of shaving the whole per- 
son carefully before applj'ing the torture;* but notwith- 

* Per l9f(mlM ImIm bajut r«t ftd eoBTln«mi<1«m M«t ••rU bftWrl ami 
poU«i.— RkkH DefeM. Aqaa Probti eiip. itt. No. 117. 

* Idqa« fMUia* In eiMpto •! oeea1t« d1fllfniiM|a« probntionli erimlne 
BMiro •eriilegli ftdmlMrioi q«am \n Allia-^DbqabiL Magtwr. Lib. ▼. SmU 
ill. No. S. 

' NieolM (p. 145) iBTolghi with lionoti Indignation »l Uio rrlghifally la. 
decenl enlrag^i to whleh remale prltonerf w«r« ra1iJ««tod In obodlonc* to 
this anporttliiOB. Th« eorioat reador will Snd In Dt 1 Rio (Lib. v. Sect. Is.) 
amplo detail! at to tbo art* of the BtU One to vnnUln bla follower* agalaei 
Ibe plena efferta of the Ini|nbliion. Tbero waa ra general a belief among 
•aligbteaed men ibat erimlaala of all kinda bad aeereta to deaden tbe anfor- 
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Btanding all the precautions of the most experienced exor- 
cists, we find in the bloody farce of Urbain Grandier that 
the fiercest torments left him in capital spirits and good 
humor.* The tender-hearted Rickius was so convinced of 
this source of uncertainty that he was accustomed to ad- 
minister the cold water ordeal to all the miserable old 
women brought before him on such charges, but he is careful 
to inform us that this was only preparatory proof, to enable 
him with a safer couscience to torture those who were so 
ill-advised as to float instead of sinking.* 

When the concentrated energies of these ingenious and 
determined law dispensers failed to extort by such means 
a confession from the wretched clowns aufl gossips thus 
placed at their mercy, they were even yet not wholly at 
fault The primitive teachings of the Inquisition of the 
thirteenth century were not yet obsolete, and they were 
instructed to treat the prisoner kindly; to introduce into 
his dungeon some prepossessing agent who should make 
friends with him and induce him to confess what was wanted 
of him, promising to influence the Judge to luirdon ; at that 
moment the Judge is to enter the cell and to promise mercy, 
with the mental reservation that his mercy should be shown 

Ingt of tortar«, Uioi it la qaiU likely Utt anfortaofttM w«r« ioiii«Um«t able 
to ttrongihon their endaranee with aoine anaMthetic. 

' <'Q'sprte qa'oD eut Uvi aea Jambea, qni aTolent iU d^eblriea per la 
torture, et qu'on lea eat pr^ntc^ ao feu pour j rapeller quelque pen d'eaprila 
et de Tigueur, U ne ceaaa paa de a'entretenir areo aea Gardea, par dee dia- 
ooura pen a^rieuz et pleina de railleriea ; qu'il mangea aveo ap^t et but 
aYeo plaiair troia ou quatre oonpa ; et qu'il ne r^pandit auouna lamiea eo aouf- 
frant la queation, ni aprte TaToir aouiferte, lora mdme qu'on I'ezoroiaa de 
rezorolame dea Magieiena, et que rBzoreiaie lui dit 4 plua de oioquante re- 
priaea * praaelpio ut ai aia innooena elTundaa laebrjmaa.' "— Hiat dea Diablea 
de Loudon, pp. 167-8. 

* Tune non qnasationi aubjioiebantur atatim, aed pro confortatione prc- 
oidentiuD indieiorum, probam aquaa adhibebamna primitna, non ad eonrin- 
oendam earn per bine, aed praDparnndum et munlendum tortuno Tiam. — 
RiokU op. oit. oap. x. No. 24. 
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to tho cofnmniiity aiid not to tho prisoner^ Or, still fol- 
lowing the Ancient traditionn, the tinhftppy wretch was to 
be told that his associate prisoners had borne testimony 
against him, in order to induce him to revenge himself by 
turning witness against them.* 

AVhen the law thus pitilessly turned all the chances 
against the victim, it is easy to understand that few 
escaped. In the existing condition of popular frensy on 
the subject, there was no one but could feel that he might 
at any moment be brought under accusation by personal 
enemies or by unfortunates compelled on the rack to declare 
the names of all whom they might have seen congregated 
at tlie witches' sabbat. We can thus readily comprehend 
the feelings of those who, living under such uncertainties, 
coolly and deliberately made up their minds in advance 
that, if chance should expose them to suspicion, they would 
at once admit everything that the inquisitors might desire 
of them, preferring a speedy death to one more lingering 
and scarcely less certain.* The evil fostered with such 
careful exaggeration grew to so great proiiortions that one 
Judge, in a treatise on the subject, boasted of his zeal and 
ex|)crience in having dispatched within his single district 
nine hundred wretches in the space of flReen years, and 

' Dedtsw wtiit 9o for M lo MilhoriM lb* Jadg« to tstrAp lb* pritontrwlih 
•bfolaU fnUeboed*— ••fsltit promlnlt." Del Rio (Lib. ▼. B«e(. z.) loTtily 
prononneet Ibit inodnilttibU, and ibvii proeeMi* to draw a diaUDelion botwtoa 
tloinm malnm and doittm houum. He forbidi a Ua, bat advliea aqaivoeatloa 
anil ambigann* promltea, and If the prteoaer la deeelred, be baa only bim- 
eeir to tbank for it^** Poterit Jndex ati aM|«lToealiona el Torbis aabdolla 
(ritra mendaelam) e( amblgna promlMiiova Mberationla, vl roam Indncat ad 
falenfinm veritateai.'* llef|no(ea from Sprenger tbe device alladed to In Ibe 
l^xi^i'jqdex . . . proniitt*traceregratiani,tabiBUnigeadoeiblvolreip«b. 
in eajne eonnerTatlonitm totnn qvod ait eat gratioeaai.'* Tbe pan apon tbe 
word "gvatia,** on wbieb a bamaa life la nade to depend, is aearreij trana* 
la labia. 

« Nicolai (^ 144). from Bodln. Lib. it. 

" Falbor Tanner rtates that ba bad Ibis froai learatd and aspertonoed aias. 
(Bioolaa, p. IM.) 
33 
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another tnutworthj anthority relates with pride that in 
the diooess of Oomo alone aa many as a thousand had been 
burnt in a twelvemonth, while the annual average was 
over a hundred.* 

In this long history of Iq^ized cruelty and wrong, the 
raoes of northern Europe are mostly exceptionaL Yet it is 
somewhat remarkable that the first r^^uiar medisval code 
in which torture is admitted as a means of investigation is 
the one of all othere in which it would be least expected. 
The earliest extant law of Iceland, the Gh[gis, which dat«ss 
from 1119, has one or two indications of its existence, 
which are interesting as being purely antochthonic, and in 
no sense derivable, as in the rest of Europe, from the 
Roman law. The character of the people, indeed, and of 
their institutions would seem to be peculiarly incompatible 

' with the use of torture, for almost all cases were submitted 
for decision to Jiiries of the vicinage, and,.vJicn this was 
unsuitable, rcaort-was had to the ordeal. The iudigcuous 

t origin of the custom, however, is shown by the fact that 
while it WAS used in but few matters, the most prominent 
class subjected to it was that of pregnant women, who have 
elsewhere been spared by the common consent of even the 
most pitiless legislatore. An unmarried woman with child, 
who refused to name her seducer, could be forced to do so 
by moderate torments which should not break or discolor 
the skin.* When the inhabitants of a district, also, refhsed 
to deliver up a man claimed as an outlaw by another dis- 
trict, they were bound to torture him to ascertain the truth 
of the charge* — a provision doubtless explicable by the 

• KieolM, p. 164. 

* ** lU iorqaaittr ui nto plagam reforat bm color onUi HroiCfti." — Or<g<f, 
Feiteih»tir cap. zzziii. Tho object of ihU wm to enable the AunilyTo obtain 
the fine from the lednoer, and to cave tbemtelvea the expenie of lopporting the 
ebild. When the mother confeaeed, howoTor, additional OTidence was re- 
qaired to eon?ict the pvtatiTe father. 

" Ibid. Yigilotht cap. oxi. 
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important part occupied by ontlawry In all tho schemes of 
Scandinavian legislation. Those are the only instances in 
which it is permitted, wliile its occasional abuse is shown 
by a section providing punishment for its illegal employ- 
ment.* Slaves, moreover, under the Icelandic, as under 
other cmlcs, had no protection at law, and were at the 
mercy of their masters.* These few indications of the 
liability of freemen, however, disappear about the time 
when the rcRt of Euro|)e was commencing to adopt the use 
of toKnrc. In the ^^ Jamsida," or code compiled for Ice- 
land by Hako Ilakonsen of Norway, in 1258, there is no 
allusion whatever to its use. 

The Scandinavian nations, as a whole, did not admit 
torture into their systems of Jurisprudence. The institution 
of the Jury in various forms was common to all, and where 
proof u]H>u o|)cn trial was deficient, they allowed, until a 
comfmrativcly recent date, the accused to clear himself by 
sacramental purgation. Thus, in the Danish laws of Wal- 
demar II., to which the date of 1240 is generally assigned, 
there is a species of jiermanent Jury, nandemend^ as well 
as a tcmi>orary one, ne/ninge^ and torture seems to have 
formed no part of Judicial proceedings.* This code was in 
force until 1683, when that of Christiem V. was promul- 
gate<l. It is probable that the use of torture may have 
crept in from Germany, without l)eing regularly sanctioned, 
for we And Chris ticrn forbidding its use except in cases of 
high treason, where the magnitude of the oflfence seems to 
him to Justify the infraction of the general rule.* Ue, how- 

' OfigU, Vlfpiloihl Mp. IixitIH. 

* Sehlegel, Conont. ftd QrigSt f xilx. 

* L«f . Ciabrie. WoMMsari Lib. ii. oap. t, si. (Kd. Anelitr, Umtnlm, 17S9). 

* CbrlntiiiBl v. Jnr. I>mI«. Lib. i. oap. xs. (Bd. W^ghorfl, HaAiUb, 1698). 
"De ••mIh* hab«iidaeti qaiitlio, »ifll propUr faelnM wpiU tU oondev> 
nftlat ; exeepio Imtm mnjMlailf orlnin*, qaod In fammo grsdv ftdmlwaoi 
r««rii. Hie raioi e»OM» qvaliUa impedimeiito ••! qoomlvM proc«M«t ordl* 
••rl«t obverrari po#fli." 

8«nelieiib*rg (Corp. Jnr. Oonaan.T. I. Pnet p. IxxxtI.) glrM Um ebapier 
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over, encouraged one of its greatest abuses in pemiittiug it 
on criminals condemned to death. 

So, in Sweden, the code of Raguald, compiled in 1441 
and in force until 1614, during a period in which torture 
flourished in almost every European state, has no place for 
it. Trials are conducted before twelve nempdarii^ or jury- 
men, and in doubtful cases the accused is directed to clear 
himself by oath or by conjurators. For atrocious crimes 
the punishments are severe, such as the wheel or the stake, 
but inflictions like these are reserved for the condemned.* 
Into these distant regions the Roman Jurisprudence pene- 
trated slowly, and the Jury trial was an elastic institution 
which adapted itself to all cases. 

To the same causes may be attributed the absence of 
torture from the Common Law of England. In common 
with the other Barbarian races, the Anglo-Saxons solved 
all doubtful questions by the ordeal and wager of law, and 
in the collection known as the laws of Henry I. a prin- 
ciple is laid down which is incompatible with the whole 
/ theory of torture, whether used to extract confession or 
' evidence. A confession obtained by fear or fraud is pro- 
I nounced invalid, and no one who lias confessed his own 
I crime is to be believed with respect to that of another.* 
' Such a principle, combined with the gradual growth of 
the trial by Jury, doubtless preserved the law ih>m the 
contamination of inquisitorial procedure, though, as we 

lieadi of a eoUo in Daniih, tb« K§y»§r RtisHn, furnished to him by Anchor, 
in wliiob cap. iv. and v. contain directions aa lo Uio administration of torture. 
The code ia a mixture of Qerman, civH, and local law, and probablj wai in 
force in aome of the Germanic provincef of Denmarlc. 

The Frisian code of 1323 ia a faithful transcript of the primitire Barbarian 
Jurisprudence. It contains no allusion to torture, and aa all crimes, eieept 
theft, were still compounded by wehr-gUds, it may safely be assumed that 
extorted confession was unknown (Leges Opstalbomicss ann. 1323, published 
by Qilrtner, Saxonum leges tres, Lipsiss, 1730). 

' Raguald. Ingermund. Leg. Suecor, StockholmisB, 1623. 

* Bt nemini de se oonfesso super nllcnum crimen credatur : oonfeMio vero 
per melum vel per fraudem extorta non Tolot. — LI. Ilenrioi I. cap. r. f 10. 
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have seen, tortnro was extensively employed for purposes 
of cxtoKion by marauders and lawless nobles during pe- 
riods of civil commotion. Glanville makes no allusion to 
it, and though Bracton shows a wide acquaintance with the 
revived Roman Jurisprudence, and makes extensive use of 
it in nil matters where it could be advantageously har- 
monized with existing institutions, he is careful to abstain 
from intro<luciug torture into criminal procedure.* A clause 
in Magna Cliartn, indeed, has been held by high authority 
to inhibit the employment of torture, but it has no direct 
allusion to the subject, which was not a living question at 
the time, and was probably not thought of by any of the 
parties to that transaction; moreover, it was not, at a 
later |)erio<l, held by any one to interfere with tlie royal 
prerogative, wlienever tlie King desired to test with the 
raclc the endurance of liis loving subjects.* 

Under tlie common law, therefore, torture had no exist- 
ence in England, and the character of the national institu- 

' Muij laUretiing doUlls on tb« liifla«ae« of lh« Romaii Uw apoa ibat 
Af Vnglaiid wlU b« foond In ili« leanied work of Carl GBUrbodk, ** BrMlAS 
Mid hit RclailoB to (be RomAn Law," r«c«iiUj Inmtlatod by Brinloa Coz« 
(Pbllftdelpbis, 1866). The tvbjeet fa on* whieb well deMrrat a vor« (bo- 
roagb eoBftderaUon (ban U b llkoly to roeeUo at tbo baadi of Bnglfah 
writers. 

It it oarlooi to oboorro tbat tbo erim$m iasm mojtituU nako* Itt appoar- 
aaeo In Braeton (Lib. lit. Traet U. oap. 8^1), aboat tbo mlddlo of tbo 
tbirtooBtb eontary, earlier tban la Fraaee, wbore, ai we bsTo fees, tbe flrtt 
aliasloB to It Aoeart la 1316. Tbfa wai bardly to bo oipeeled, wboa we eo4 • 
•ider tbe widely dileroat Infiaeaeto exerted opoa tbo Jarbpradoaoo of tbo 
two ooaatrlee by tbe R4MBaa law. 

* Tbo poMago wbiob bai beea relied oa by lawyere fa obap. xu. : " Hallaa 
liber bomo eaplatar, toI laiprfaoaetar, aat dlnafalatar, aat vtlacotar, aat 
alk|«o node detlmatnr ; aec rapor ovai Iblvoi, boo eaper oam mlttoaiao, 
afal per legale jadielam pariav eaoram, vet per legem torno.** If tbo low 
Jael aboTo qooted from tbo eoUeotloa of Ilenry I. ooald bo rappoeed lo bo 
•till la foreo aader Jobo, tbea tbit vigbt poeelbly be ImagiBod to boar eoMO 
refereaee to It ; bat It fa erldeat tbat bad tortare beea aa esletlag grlevanoe, 
each ae oatlawry, eoitare, aad Impripoameal, tbe baroat woald bave beea 
earefal to inclade It In their eaameratloa of re»(rietlna«. 

83* 
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tions kept at bay the absorbing and centralizing influences 
of the Roman hiir.^ Yet their wide acceptance in France, 
and their attractiveness to those who desired to wield ab- 
solute authority, gradually accustomed the crown and the 
crown lawyers to the idea that torture could be adminis- 
tered by order of the sovereign. Sir John Fortescue, who 
was Lord Chancellor under Henry YL, inveighs at* great 
length against the French law for its cruel procedures, 
and with much satisfaction contrasts it with the Knglisli 
practice/ and yet he does not deny that torture was occa- 
sionally used in England.* An instance of its application 
in 1468 has been recorded, which resulted in the execution 
of Sir Thomas Coke, Lord Mayor of London ;* and in 1485, 
Innocent YIII. remonstrated with Henry YIL respecting 
some proceedings against ecclesiastics who were scourged, 
tortured, and hanged.* 

Under Ilenry YIII. and his children, the power of the 
crown was largely extended, and the doctrine became 
fashionable that, though no one could Iw torturad for con- 
fession or evidence by the law, yet outside and al>ovo 
the law the royal prerogative was supremo, au4l tliat a 
warrant from the King in Privy Council fully Justified the 
use of the rack and the introduction of the secret inquisi- 
torial process, with all its attendant cruelty and injustice. 
It is difficult to conceive the subserviency which could 
reconcile men, bred in the open and manly Justice of tlie 



; 




' Tb« J»a]oiif7 with wbieb all fttUmpUd enoroMbmcnU of Ui« Roman law 
wara rapallad la manifettad in a daolaraiion of Parliamont in 1888. **Qna oa 
royalma d'Snglatarre n'aaUit davant aat baarai, na i Tantani da roj no»lra 
dit aaignior at Migniora dn parlamant anqua na Mm ral4 ai goTarn^ par la 
lay aivill.*'— Rot. Pari., 11 Ria. II. (tiUUrboak, op.eli. p. IS). 

* Dn Oanga, a. r. T^inra. 

. ' Saa Jardina'a *' Raading on iba Uaa of Torinra in iba Crininal Law of 
England," p. 7 (London, 1837), a aondaniad and anOeianUy eoniplala 
aoaonnt of iba anbjaai nndar iba Tndora and Sinaria. 

* Jardina, loo. eii. 

* Pariim tormanils anbjaeil, pariim erndaliiifiinia lanlail, ai partim atiaia 
fnrca lufpanai fuarani. — Wilkina Cunuil. III. 617. 
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common law, to a 83'8icm so snbvcreiTc of all the principles 
in wliidi they had been trained. Yet the loftiest names of 
the profession were concerned in transactions which they 
knew to be in contravention of the laws of the land. 

Sir Thomas Smith, one of the ornaments of the Eliza* 
lN*tlmn bar, condenincd the practice as not only illegal, but 
illogical. *' Torment or question, which is used by order 
of the civile law and custome of other countries, .... is 

not used in England The nature of Englishmen is 

to neglect death, to abide no torment ; and therefore hf*o 
will confesse rather to have done anything, yea, to have 
killed his owne father, than to enffer torment.*' And ^-et, 
a few 3*ears later, we find the same Sir Thomas writing to 
liOrd Durghley, in 1571, respecting two miserable wretches 
whom he was engaged in racking under a warrant from 
Queen Elizalieth.* 

In like manner. Sir Edward Coke, in his Institntes, de- 
clares — ^''So, as there is no law to warrant tortures in this 
land, nor can they bo Justified by any prescription, being 
so lately brought in.*' Yet, in 1603, there is a warrant 
addressed to Coke and Fleming, as Attorney and Solicitor 
General, directing them to apply torture to a serrant of 
Lord Ilundsdon, who had been guilty of some idle speeches 
respecting King James, and the resultant confession Is In 
Coke*M handwriting, showing that he personally suiwrin* 
tended the examination.* 

Coke*s great rival, Ijord Bacon, was as sulisenrient as 
his contom|)oraries. In 1619, while Chancellor, we find 
him writing to Ring James concerninir a prisoner confine<l 
in the Tower on suspicion of treason — ^^ If it may not l)o 
done otlierwiso. It is fit Peacock be put to torture. lie 
dcserveth it as well as Peacham did.'** 

• J»nlin#. op. eii. f|». S-t, U^. It If dM io Sir Tbenat to ^44 UmI Im 
•arncttly begi Lord BargbUy to rolooM bloi froa m iineeBg«Dlal •■ e«i|»!oj. 
■irnl. « IbM. pp. 8, 41. 

* Worhf. rhilii(UI|.b{ii. 1^411. ITT. ISA. Penchani vim an ■oroHoimU eler* 
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As in other ooantries, so in England, when tortare was 
once introduced, it rapidly broke the bounds wbich the 
i prudence of the Roman lawgivers had established for it. 
[ Thus, it was not only in cases of high treason that the 
royal prerogative was allowed to transgress the limits of 
the law. Matters of religion, indeed, in those times of 
perennial change, when dynasties depended on dogmas, 
might come under the comprehensive head of constructive 
treason, and bo considered to Justify the torture even of 
women, as in the instance of Ann Askew in 1546 ;^ and of 
monks guilty of no crime but the endeavor to preserve 
their monasteries by pretended miracles;* but numerous 
cases of its use are on record, which no ingenuity can re- 
move from the sphere of the most ordinary criminal busi- 
. ness. Suspicion of theft, murder, horse-stealing, embezzle- 
- ment, and other similar offences was sufficient to consign 
I the unfortunate accused to the tender mercies of the rack, 
the Scavenger's Daughter,^ and the manacles, when the 
aggrieved person had influence enough to procure a royal 

SjmaB in wbota desk wm found a MS. Mnnon, iMTer prMcbad, eonUinlng 
■om« nnpaUtobU r«flacilonf on tiie royal prorogaiive, and ibo |»rorogiaiv« 
MMrtod iUelf by patting blm on tbo rack. 
■ Bnmot, Hilt. Raform. Bk. iii. pp. S41-S. 

* Aooording to Micaader Nucios (TravoU, Camden 800. 1841), pp. 58, 62, 
tbo invottigation of tboM doooptlonf witb tbo Mvorest tortnros, €«rifraic 
i^MiTMc, wai apparonUy tbo ordinary mode of proeodnro. 

* Sir William Bkavington, a HenUnant of tbo Tower, nndor Henry VITI., 
immortaliaod bimielf by reviving an old implement of torture, eoneiating 
of an iron boop, in wbiob tbe prisoner was bent, boels to bams and obest to 
knees, and tbns ernsbed togetber nnmoroifnlly. It obtained tbe nickname 
of Skevington's dangbter, cormpted in time to Boarenger's Dangbter. 
Among otbor snflerers from its embraces was an nnlncby Irisbman, named 
Myagb, wbose plaint, engrarod on tbe wall of bis dnngeon, is still among 
tbo cariosities of tbe Tower : — 

«< Tbomas Miagb, wbicb lietbo bero alone, 
Tbat fayne wold firom bens begon ; 
By tortare straunge mi tratb was tryed. 
Yet of my Itbertic denied. 
1681. Tbomas Myagb.'*— Jardine, op. cit. pp. 16, 30. 
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warnint ; nor were these proceedings confined to the secret 
dungeons of the Tower, for the records show that torture 
liegnn to be habitually applied in the Bridewell. Jardine, 
however, states that this especially dangerous extension of 
the abuse api>ears to have ceased with the death of Elisa- 
Itcth, and that no trace of the torture of political prisoners 
can be found later than the year 1640.* The royal pre- 
rogative had begun to be too severely questioned to render 
such manifestations of it prudent, and the Great Rebellion 
settled the constitutional rights of the subject on too secure 
a basis for even the time-serving statesmen of the Restora- 
tion to venture on a renewal of the former practices. Tet ; 
how nearly, at one time, it had come to be engrafted on i 
the law of the land is evident from its being sufficiently *, 
recognized as a legal procedure for persons of noble blood ' 
to claim immunity from it, and for the Judges to admit * 
that claim as a si)ccial privilege. In the Countess of * 
Shrewsbury's case, the Judges, among whom was Sir Ed- 
ward Coke, declared that there was a ^* privilege which the 
law gives for the honor and reverence of the nobility, that 
their bodies are not subject to torture in causa criminvi 
latnm majrstatiB;" and no instance is on record to disprove 
the assertion.* 

In one class of oflTcnccs, however, torture was fyeqnently 
used to a later date, and without requiring the royal inter- 
vention. As on the Continent, sorcery and witchcraft 
were regarded as crimes of such |)eculiar atrocity, and the 
a%*ersion they excited was so universal and intense, that 
those accusetl of them were practically placed beyond the 
palo of the law, and no means were considered too severe 
to secure the conviction which in many cases could only be 
obtained by confession. We have seen that among the 
refinements of Italian torture, the deprivation of sleep for 
forty hours was considered by the most ex|ierienced autho- 

* Jardine, pp. 53. S7-S. < Op. eO. p. 65. 



882 TOBTUBB. 

rities on the subject to be second to none in seTeritj Bnd 
effectiveness. It neither lacerated the flesh, dislocated the 
Joints, nor broke the bones, and yet few things could be 
conceived as more likely to cloud the intellect, break down 
the will, and reduce the prisoner into a frame of mind in 
which he would be ready to admit anything that the ques- 
tions of his examiners might suggest to him. In English 
witch trials, this method of torture was not infrequently 
resorted to, without the limitation of time to which it was 
restricted by the more experienced Jurists of Italy.* 

In Scotland, torture, as a regular form of Judicial inves- 
tigation, was of late introduction. In the various codes 
collected by Skene, extending from an early period to the 
commencement of the fifteenth century, there is no allusion 
whatever to it. In the last of these codes, adopted under 
Robert IIL, by the Parliament of Scotland in 1400, the 
provisions respecting the wager of battle show that torture 
would have been superfluous as a means of supplementing 
deflcient evidence.* The influence of the Roman law, how- 
ever, though late in appearing, was eventually much more 
deeply felt in Scotland than in the sister kingdom, and 
consequently torture at length came to be regarded as an 
ordinary resource in doubtful cases. In the witch perse- 
cutions, especially, which in Scotland rivalled the worst 
excesses of the Inquisition of Oermany and Spain, it was 
carried to a pitch of frightful cruelty which far transcended 

' Lcoky, Hui. of BAUoDftlUm, Am. •d, I. ISS.— In hb rwf inUratting 
work, Mr. Leoky men lions a euo, oooarriog under tho CosmonwealUi, of 
an ag«d eUrgyniMi namod Lowot, who, aAor an irroproaehable pMloraU of 
flfiy JMirf , foil nndor sntpioion. ** Tho nnbappj old man wu kepi awako 
for sevorftl suooemivo nighta, and peraoonied * till ho wu woarj of hla life, 
and was learoely aonalblo of what be aaid or did.' He waa Uion Ibrown 
into the water, condemned, and bung." — TUd. p. 126. The "pricking,*' 
or thruiting of pins into all parta of the body, in order to diaoover the in- 
aenaible apot, which, according to popular belief, waa one of the etaeniial 
peculiaritiea of the witch, waa also a kind of indirect torture. 

* SUtnt. Roberti III. cap. xvi. (Skene). 
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the limiUi assigned to it elsewhere.* Indeed, it Is difllcuU 
to boHcve thnt the accounts which hare been preserved to 
us of these terrible scenes are not exaggerated. No cruelty 
is too great for the conscientious persecutor who believes 
that he is avenging his God, but Uie limitless capacity of 
human nature for inflicting is not complemented by a 
limitless capacity of endurance on the part of the victim ; 
and well authenticated as the accounts of the Scottish 
witch-trials may l)e, they seem to transcend the possibility 
of human strength.* Torture thus maintained its place in 
the law of Scotland as long as the kingdom preserved the 
right of self-legislation, and it was not abolished until alter 
the Union, when, in 1709, the United Parliament made 

' Tliat ib« rigili, which elMwher* eontiiUd f loiply la keeping the M- 
cn^ril awake for forty heart by the tlmpleet aiAdef , In 8eeUan4 were hw» 
fnllj eggrarated hy a hand of iron failcned aroand the face, with fonr dl- 
v«rgent poInU thrast into the month. With thla the aecnaed waa aeenred 
immoYahiy to a wall, and ea»ea are on record in whieh thla inrappertahlo 
torneat wai prolonged for Sve and oven for nine daye. — Leoky, op. cli. I. 
14S-S. 

* I qnole from Mr. Lecky (p. 147), who gUei aa hla authority •• Pltoaira*a 
Criminal Triale of Scotland.** 

*' Bnt other! and perhape worie triala were In retenre. The three prin- 
cipal that were habitually applied were the pennlwinkle, the boola, and the 
eaMhielawie. The flint wae a kind of thnmbeerew ; the aecond waa a fnuno 
in which the leg wai innertrd, and In which it wai broken by wedgea drivea 
in by a hammer ; the third waa alto an iron frame for the leg, which waa 
from time to time heated over a bratler. Fire matebet were aometimea 
applied to the body of the rictlm. We read, In a contemporary legal reglator, 
of one man who waa kept for forty-eight honre In * ▼obement tortonr* !■ 
the caachielawie ; and of another who remained In the aame frlghtTnl mnchlao 
for eleven daye and eloTen nighta, whoee lege were broken daily for fonrteea 
daye In the boola, and who waa to eoonrged that the whole akin waa torn 
from hie body.** Theee eaaee occnrred in 16MI. 

Theae borrora are almoet equalled by thoae of another trial In which n 
Dr. Fian waa accniied of having caafcd the etorma whieh endangered the 
▼oyage of Jamee I. from Denmark in 1690. Jamee peraonaliy anperinteaded 
the torturing of the unhappy wretch, and afler eihanatlng all the tormenta 
known to the ekill and eapericnce of the eiecutionerr, he invented new 
onea. All were vain, howerer, and I ho victim waa laaliy burnt without 
eonfoating hie iil-deeda. (/AiW. p. 123.) 
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baste, at its second sesaioiii to pass an act for ^ improving 
tlie Union," by wbicb it was done away witb.* 

A system of procedure, wbicb could lead to results so 
deplorable as tbose wbicb we bave seen accompany it 
everywbcro, could scarcely fail to arouse tbe opposition of 
independent men wbo were not swayed by reverence for pre- 
cedent, or carried away by popular impulses. Accordingly, 
an occasional voice was raised in denunciation of the use 
of torture. Tbe sceptic of the sixteenth century, Mon- 
taigne, for instance, was too cool and clear-beaded not to 
appreciate tbe vicious principle on which it was based, and 
be did not hesitate to stamp it with bis reprobation. " To 
tell tbe truth, it is a means full of uncertainty aud danger; 
what would we not say, what would we not do to escape 
suffering so poignant f whence it happens that when a 
Judge tortures a prisoner for the purpose of not putting an 
innocent man to death, he puts him to death both innocent 

and tortured Are you not unjust when, to save him 

from being killed, you do worse than kill hiui f"* lu 103-1, 
tlie learned Johaun Oraofe, iu his " Tribuunl Rcrormatuui," 
argued forcibly in favor of its abolition. When the Frcucli 
Ordonnance of 1670 was in preparation, various magistrates 
of the highest character and largest experience gave it as 

■ 7 Anno «. SI.— While ibu legblatiagfor Uio tnligliU&meiii of BMUud, 
tb« Engliah majoriiy look o»r« to retain ibe eqnaUj barberovi praeiiee of 
ibe jwt'fM forU §t dun, Tbis waa not ttriotly a loriare for iBveatlgeiion, 
bni a paniehment, wbicb was inflioted on tboee who refnied to plead either 
guilty or not gniity. After iti eommoneeinenii the nnfortanate wretch waa 
not allowed to plead, but waa kept nnder tbe preM until death, ** doneo 
onerie, frigoris atqne fiiniia eraoiatu eztinguitur." — See Hale, Placit. Coron. 
o. jcliii. Tbia relic of barbariam waa not abolished unUI 177S, by IS Qeo. 
III. e. SO. 

' Baaaia, Liv. ii. chap. t. — Montaigne lUuatratea hla poaltion by aatory 
from Froiaaart, who relatea that an old woman complained to Bijatet thai 
a soldier bad foraged on her. Tbe Tnrk suwmarii j disposed of the soldier's 
denial by eausiog his stomach to be opened. Uo proTod guilty — bnt what 
bad be been found innocent? 
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thoir flxod opinion that tortare was useless, that it rarely 
siiccccclcd in eliciting the truth from the accused, and that 
it ought to be abolished.' Towards the close of the century, 
various writers took up the question. The best known of 
these was ]icrhnps Augustin Nicolas, who has been fre- 
quently referred to aliove, nnd who argtie«l with more seal 
and learning than skill against the whole system, but es|)e- 
cially against it as applied by the Inquisition in cases of 
witchcrall.* In 1G92, von Boden, in a work alluded to in 
the preceding pages, inveighed against its abuses, while 
admitting its utility in many classes of crimes. In 1705, 
at the University of Ilalle, Martin Bcmhardi of Pomerania, 
a candidate for the doctorate, in his inaugural thesis, 
argued with much vigor in favor of abolishing it, and the 
dean of the faculty. Christian Thomas, acknowledged the 
validity of his reasoning, though expressing doubts as to 
the practicability of a sudden reform. Bernhardi states that 
in his time it was no longer employed in Holland, and its 
disuse in Utrecht he attributes to a case in which a thief 
procured the execution, after due torture and confession, 
of a shoemaker, against whom he had brought a false 
charge in revenge for the refusal of a pair of l>oots.* 
These efforts had little effect, but they manifest the pro- 

' Dm Mftgifltniti r«eeaiai«ndabl«i ptr vne gimiido eapMiU •! par an* 
•xp^i«iiet eoMeaiin^, I'eUiit •ipliqo^ ivr ee gear* d« qattlleB, a«roi«Bl 
4^l»r^ qa*»Uo Umr byoU tonjoari waibM inaiiit, qa*i] ^U nr» qae la qaM* 
Uoa pr^raioir* eftt ilH la rdrit^ de la boeoho d*aa aoeei6, ai qa*il j avail 
da fartai laliwnf poar aa tapprimer Tanga.— IMelaraUan da S4 Aofll, 1^80 
(Iniabari, XXVII. S74). 

* NIeolaa It eartfal fa aftart bli antira ballaf la tba ailtUnaa of torearj aad 
hit ilaeara dailra far lU paainhmanl, and ba la ladlfaaai at iba popalur 
featlag wbleh ■ligmatisad Uiaae vha witbtd far a rafarm In praatdara aa *' ava- 
aala daa farelara.** 

" DarnhardI Dl«. Inaag. aap. ii. ff It., x.— Darn hard i T«ninrad aa tba 
■■a af fry daaided laagnaga la d^naaeiallaa of Iha »jffUm. — " Injatlaai, 
lalqaani, faltaeani, laaignlaia laaloraai pramotrlcam, ei d«nlqna omnl dlrlni 
laailniaBli apMla daHiiataai Msa hana Tialanlaoi lartaram at protnda tx Ibrlt 
Cbrbilanaraai rajlelfndan lalrtplda affara.** (Ibid. eap. i. f I.) 
33 
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gress of enlighteDment, and doubtless pavod the way for 
change, especially in the Prussian territories. Yet, in 1730, 
we find the learned Baron Senckenberg reproducing Zan- 
ger's treatise, not as an archieological curiosity, but as a 
practical text-book for the guidance of lawyers and Judges. 
Ten years later, however, the process of reform began in 
earnest. Frederic the Great succeeded to the throne of 
Prussia, May 31, 1740. Few of his projects of universal 
philanthropy and philosophical regeneration of human 
nature survived the hardening experiences of royal ambi- 
tion, but, while his power was yet in its first bloom, he 
made haste to get rid of this relic of mcdiieval barbarism. 
It was almost his earliest official act, for the cabinet order 
abolishing torture is dated June 3d.^ Yet even Frederic 
could not absolutely shake off the traditional belief in its 
necessity when the safety of the State or of the head of the 
State was concerned. Treason and rebellion and some 
other atrocious crimes were excepted from the reform ; and 
in 1752, at the instance of his high chancellor, Oocccji, by 
a s|)ccittl rescript, he ordcrcil two citiasens of Oscherslcl»cn 
to be tortured on suspicion of robbery." With singular 
inconsistency, moreover, torture in a modified form was 
long permitted iu Prussia, not precisely as a means of in- 
vestigation, but as a sort of punishment for obdiu'ate 
prisoners who would not confess, and as a means of mark- 
ing them for subsequent recognition.' It is evident that 
the abrogation of torture did not carry with it the removal 
of the evils of the inquisitorial process. 

' Carlylo, Hiai. Friedrich IT. Book zi. eh. i. 

* I flod thia ■UUmaol in ad ■eoount by 0. F. GUnUier (Lipiin, 1838) of 
the abolition of torlnre in Saxony. 

* QUniher, op. oit.— It appears that the anthoritlei of Leipsig, in 1769, 
when allied their opinion on the auljeel, reported their approval of the plan 
then followed in the PruMian dominions. — **In terris Borufsieis tornienta 
non plane esse abrogate, sed interdum adhno adhiberi, non tantum ut rei 
faoinora oommlssa eonflteri cogantur, sed etiam no, qui pertlnaoiter nega- 
rent, plane impunes evaderent ; imo interdnm torqueri quasi momorisB eaon, 
videlioet nt nefarii homines, si rursus deliquerent, ikoUiits eognoioerentur." 
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Wlicn tlio royal philosophor of Enropo thus halted in 
tlio reform, it is not singular that tho more conserrative 
monarclis around him should have paused before eommit- 
ting thcmsehxs to so great an innovation. From 11*10 to 
1783, Saxony was engaged in a thorough remodelling of her 
system of criminal Jurisprudence, in which the whole appa- 
ratus of torture was swept away ; and in Switzerland and Aus- 
tria it shared a like fate about the same time. In Russia, 
the Empress Catherine, in 17 G2, removed it from the Jurisdio- 
tion of the inferior courts, where it had l^een greatly abused ; 
in 1767, by a secret order, it was restricted to cases in 
which the confession of the accused proved actually indis- 
pensable, and even in these it was only permitted under 
special commands of governors of provinces.* These limita- 
tions naturally soon rendered it almost obsolete, and it was 
finally aliolislied in 1801. Yet, in some of the states of 
Central Euro|)e, the progress of enlightenment was wonder- 
fully slow. Torture continued to disgrace the Jurispru- 
dence of Wirtemberg and Bavaria until 1806 and 1807 ; and 
even the Napoleonic wars were unable to eradicate it, for 
Hanover retained it until 1822, and Baden until 1831.* 

Even Prance had maintained a conservatism which may 
seem surprising in that centre of the philosophic specular 
tion of the eighteenth century. Her leading writers had 
Qot hesitated to condemn it. In tho '^ Esprit des Lois," 
published in 1748, Montesquieu stamped his reprobation 
on the system with a quiet signiflcance which showed that 
be had on his side all the great thinkers of the age, and that 
he felt argument to be mere surplusage.* Voltaire did not 

* Da B071, Droit Crinlntl dct PeapUt ModoniM, I. 6t0. 

* JftrdiBO, Um of TorUra in Xagluid, p. 8. 

* Taat d'habilM g«Bi •! iaai d« b«aax g^alM obI ^rti eonlr* etlU pra- 
tlqvo qao J« ■*0M parltr aprda aax. J*allob dira qa'dta poarroli ooaYoalr 
daaa lat goaroraaaitnto da«poUqaei ; oft toai qal larplra la eralato oaira 
pla« daai let rMtorta da goavoraeaieal : j*allob dira qaa Itt tMlavat, ekat 
Im Qnm ti cbei let Romatnp — Matt J'anlaada la yoIi da la aaiera qal 
eria e«»ntr« laol — Liv. ti. eh. itH. 
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allow its nbBurdities and inoongrnities to escape, and in 
1777 he addressed an earnest request to Louis XYI. to 
include it among the subjects of the reforms which marked 
the opening of his reign.* Yet it was not until 1780 that 
the quesHon preparatoire was abolished by a royal edict 
which, in a few weighty lines, indicated that only the reve- 
rence for traditional usage had preserved it so long.' It is 
probable, however, that this reform was not strictly carried 
out, for, in 1788, another ordonnance commanded its ob- 
servance, which would hardly have been necessary had not 
some additional sanction been found requisite.* The ques- 
tion difiniiive or prialable^ by which the prisoner after 
condemnation was again tortured to discover his accom> 
plioes, still remained until 1788, when it, too, was abolished, 
at least temporarily. It was pronounced uncertain, cruel 
to the convict and perplexing to the Judge, and, above all, 
dangerous to the innocent whom, the prisoner might name 
in the extremity of his agony to procure its cessation, and 
whom he would persist in accusing to preserve himself 
from its repetition. Yet, with strange inconsistency, the 
abolition of this cruel wrong was only provisional, and its 
restoration was threatened in a few years, if the tribunals 
should deem it necessary.* When those few short years 

' Oh^niol, Diet. Hiti dct IniiiiiiiloM de U Fnmoe, P. II. p. ISSO (Parif, 
1856). '^ 

■ IMelaralion da U Aoflt 1780 (Itamborl, XXYII. S7S). 

' IMeUnition da S If mi 1788, ari. 8. '• KOtrt d&laration dn M AoAl Mra 
•x^at^** (Iiamberi, XXIX. 632). 

' Ibid. (Iiambart, XXIX. 629). It U noUworthy, as a tign oftho Umper 
of tbd iimM, on tbo ere of ihe eonvooaiion of tho Noiablei, thai ihU •dtol, 
which inirodaood Tarioas amelioraiiou in oriminal prooodaro, aod promifed 
a mor« thorough r«form, ioTitea from tho oommanity at largo soggostions on 
the snbjoct, in order that tho roforn may embody the roealti of poblio 
opinion—" Noai ^Idverons ainsi an rang dea lois let r^nltats de Topinion 
pnbliqne." This was pare demooratio repnblioanism in an irregular form. 

The ediot also indicates an intention to remoYO another of the blots on tho 
oriminal prooednre of the age, in a raguo promise to allow the prisoner tho 
privilege of oouniel. 
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canio around, thoy dawned on a new France, from which 
the old systems had been swept away as by the besom of 
dcatmction ; and torture as an element of criminal Jorispru- 
dcncc was a thing of the past By the decree of October 
9th, 1789, it was abolished forever. 

In Italy, Boccaria, in 1T64, took occasion to devote a few 
pages of his treatise on crimes and punishments to the sub- 
ject of torture, and its illogical cruelty could not well be 
exposed with more terseness and force.' It was probably 
due to the movement excited by this work that in lt86 tor- 
ture was formally abolished in Tuscany. Tet Italy, which 
was the first to revive its use in the Middle Ages, was the 
last to abandon it Unless we may disbelieve all that is 
told of the means adopted to preserve legitimacy against 
revolutionism during the interval between Napoleon and 
Oaril)aUli, the dungeons of Naples and Palermo may boast 
of being the last European reAige of this relic of brutal and 
unreasoning force. 

In casting a retrospective glance over this long history 
of cruelty and injustice, it is curious to observe that Chris- 
tian communities, where the truths of the Gospel were 
received with unquestioning veneration, systematized the 
administration of torture with a cold-blooded ferocity 
unknown to the legislation of the heathen nations whence 
they derived it. The careful restrictions and safeguards, 
with which the Roman Jurispnidenco sought to protect 
the interests of the accused, contrast strangely with the 
reckless disregard of every principle of Justice which sullies 
the criminal procedure of Europe from the thirteenth 

* IM D«liUl • doM* P«iio i zti.— Tbo fkndftaMUt error !■ Ibo pr«T»ltiil 
fTfUm of orlmioftl proeodoro If woU eipoaod In Boe«trta*t roaark UmI m 
noUiomoileiaii woold bo boUor Uim o l»f iti for Uio mIoUob of the MtooUal 
probltm In erlminnl trUlt— " DaU la rom del nnfeoll e la Mnelbilll^ dtllo 
•bro dl ■■ InnooenU, Iroraro II grado dl doloro obe lo fari ooafoaMr roo dt 
■n d«lo delttto.'* 

33* 
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almost to the nineteenth centuiy. From this no race or 
religion was exempt. What the Oalvinist suffered in Flan- 
ders, he inflicted in Scotland ; what the Catholic enforced 
in Italy, he endured in England; nor did either of them 
deem that he was forfeiting his share in the Divine Evangel 
of peace on earth and goodwill to men. 

The mysteries of the human conscience and of human 
motives are well nigh inscrutable, and it may seem shocking 
to assert that these centuries of unmitigated wrong are 
directly traceable to that religion of which the second 
great commandment was that man should love his neighbor 
as himselfl Yet so it was. The first commandment, to 
love Ood with all our heart, when perverted by supersti- 
tion, gave a strange direction to the teachings of Christ. 
For ages, the assumptions of an infallible church had led 
men to believe that the interpreter was superior to Scrip- 
ture. Every expounder of the holy text felt in his inmost 
heart that he alone, with his fellows, worshipped God as 
Ood desired to be worshipped, and that every ritual but 
his own was an insult to the Divine nature. Outside of his 
own communion there was no escape from eternal pertlition, 
and the fervor of religious conviction thus made persecu- 
tion a duty to Ood and man. This led the Inquisition, as 
we have seen, to perfect a system of which the iniquity was 
complete. Thus commended, that system became part and 
parcel of secular law, and when the Reformation arose, the 
habits of thought which ages had consolidated were uni- 
versal. The boldest Reformers who shook off the yoke of 
Rome, as soon as they had attained power, had as little 
scruple as Rome itself in rendering obligatory their inter- 
pretation of divine truth, and in applying to secular as well 
as to religious affairs the cruel maxims in which they had 
been educated. 

Tet, in the general enlightenment which caused and 
accompanied the Reformation, there passed away gradually 
the necessity which had created the rigid institutions of 
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tlio Middlo Af^. TliofM) instttutionB hiul ftilfillod thoir 
miBBion, and the navii^o triliofl thni hod broken down the 
woni-oni civil iznt ion of Ilonio wore at Infli becoming fitted 
for a higher civilization than the world hod jet seen, wherein 
the precepts of the Gospel might at length find practical 
expression and realization. For the first time, in the his- 
tory of man, tlie universal love and charity which lie at 
the foundation of Christianity are recognized as the ele- 
ments on which human society should be based. Weak 
and erring as we are, and still far distant from the ideal of 
the Saviour, y^t are we approaching it, even if our steps 
are painftil and hesitating. In the slow evolution of the 
centuries, it may only be by comparing distant periods that 
we can mark our progress; but progress neTortheless 
exists, and future generations, |)erluips, may be able to 
emanciiMite themselves wholly from the cruel and arbitrary 
domination of BU))erstitiou and force. 
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duel ordered by, 166 
perfecta tbe ayatem of tor- 
ture, 860 
Francia of Aaaiai, St., eaae of, 212 
Fredegonda, 81, 806 
Frederic I. uaca torture aa pun- 

iabmont, 823 

Frederic II., 67 

reatricta tbe duel, 149 

aboliabea ordeal in 1231,. 274 

introducea torture, 829 

Frederick tbe Great limita uae of 

torture, 886 

Freodmen not tortured againat 

tbeir patrona, 293 

doubt aa to their liability to 

torture, 293 

not tortured by Oatrogotha, 307 
Freemen of Rome not liable to 

torture, 286 

torture of, legallied, 288 

Friaia, ordeala uaed in the 13tb 

century, 274 

Friaiana, ordeal of lot among tbe, 243 
Fuero Juago, 812 

Oaulb, torture among the aa- . 

dent, 803 

Oentoo code, 170 

Oermana, ancient, 16 

Oorniany, ooropurgntion in 1648, 62 

rcslrieiiona on the duel in, 96 

ordoal in 14th ocnt|iry, 276 
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'Ijrunny of iho noblM, 32 1 

iori«r« Bol in eftrl/ omIm, 927 
torian of iUtm in 1366, 344 
iortare in, 853 

ConniitaiioM of CliarleB V., 363 
torinr* •yptcm from lOlli to 

ISih cenlnry, 355 

inrftdoftl ftbolition of tortnro, 386 
Qlmtliatom loriared m witnosnes, 291 
Qo<lwiB, Dnlie of Kent, CMo ot, 233 
Golden Dnli of 135A, 344 

Gothic ritiml niAinUine<1 bjdnei 

nnd ordeal, 138, 215 

Goiht, Piinnnnlan, baiile ordml 

nued bj the, 85, 100 

ciHIttAtion ofthe. 84,300 

Gmefe, Johmnn, »rgaei againtt 

iorlnre, 884 

G randier, Urbain, eaae ol, 871 

Gratian dlM|TproTea of tortnre, 826 
Greek Kint>ire,Ijowor,ordoa1 uaed 

In, 207 

Orerre, nrilcal aneiently aaed in, 184 
lorlnre prrTalcnl In, 282 

ronOiird by law to plarea, 283 
exeefitlonii to thin, 283 

alave tentimon j the beti otI* 

dence, 283 

damnffra of tortvred alnva 

paid fur, 284 

nodea of tortnre In Togne, 284 
Gregory of Tonrt, eaae of, 21, 805 
Gregory I. diaapproTea of tor- 
tare, 825 
Grinoftid reatrieU tho batUe 

ordeal, 82 

Groavolano of MHnn, eaae of, 210 
Gnebrea, the, 181 

Gnelf II. of Altorf. enne of, 220 

Gnndeberga, eaae of Qaeen, 82 

IlAKOTBrn, tortnro abotiahed, 

1822, 887 

llebrewi, ortlealii of the, 180 

Henry II. (Rt.) ehallenged by 

Hermann of Swabia, 100 

Henry the Lion, 140 

Henry If. of Nararre ordera the 

dnel in 1518. 106 

Henry II. of Franee, lait dnel 

granted by, 167 

HrnrT of liimbnrg and the Areh* 

bishop of Tr^veii, 236 

Henry IV. (Btnp ) and ordeal of * 

Boehariat, 230 

Henry III. nbollihet ordeal In 

RngUnd, 273 



Hereapr. lorlnre in triala of, 817, 830 
Uildebert of lo Muia dbApprofaa 

of lortara, 822 

Hildebrand oondaoiBed by oold 

vater ordeal, 221 

hia nao of ordeal of Boahft- 
rUt, 280 

Hlnomar of Rhelna, hia arg«- 

menta for ordeal, 199 

aiplaDatioB of hoi water 

ordeal, 196, 199 

of eold water ordeal, 217 

Holland, tortnre abandoned In, 885 

Hungary, dnel reatrioted la 1492, 168 

mf of toriare In, 845 

IcBLAwn, dnel abrogated In, 142 
ordeal aboUahed in 18th oaa- 

tnry, 274 

iortoro in, 874 

need on pregnant WMiOB,874 

abollahad in 1258. 875 

lotni eapitali, 110 

regie, 110 

Imagination, elfeeta of ordeal on, 259 

Indoiiendeneo of lh« Toatoa 

tribea, 801 

India, antlqnity of ordeal In, 178 
ordeala Ideotleal with Bnro- 

pean, 178 

modem nao of ordeal. 179 

hot water ordeal, 26 1 

red-hot iron ordeal, 202 

eold water ordeal, 217 

trial by balanoo, 225 

ordeal of rice, 286 

of the lot, 245 

polaon ordeal, 250 

Inflnenee derired from ordeal, 271 

of Roman lawa In modem 

timea, 800 

Innocent III. altera the eompnr- 

gatorial oath, 54 

forbtda eecleaiastical dnela, 107 

prohibila the dael, 147 

the oHeal. 272 

Innoeent IV., itaUtea of Inqnl- 

fiiion, 880 

Inqnbition, naeofeompnrgatlon 

by, 58, 65 

Infloenee of, on torture, 830 
fyttem of InTettigation, 831 

inOuenee on Judicial pro* 

oee«linga, 848, 870 

pyntem in the 17th century, 372 

InqnUitnrial proceaa introduced, 848 

perfected by Franein I., 850 

hopelemnen of defence, 860 
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Iiisui« not to be tortared, S59 

iBMripiion of aeeuer, 290, S97 

InUnuttioiiAl qvMtions referred 

to the doel, 101 

IreUad, antiqvity of UiiU 

ordeal in, 80 

Iriah, the ordeal tadigenouf 

among the, 100 

Iron, red-hoi, ordeal of, 201 

mode of admintfiering, 201 

la India, 202 

•omeilmea an ariatooratie 

ordeal, 20S 

oaa« of its employnieni, 204 
need to prove legilimaej, 206 
extent of lie ue, 207 

baada at paaif hmeat aad or- 
deal, 248 
Irregvlar ordeala, 248 
lUly, the doel prohibited la 1605, 189 
tortare flni rerired la, S28 
reeent ate of tortare In, 380 
Ito of Charirei, 268 
deoHnee to a^Jadge the duel, 109 

Jambi I. approree the ordeal of 

blood, 246 

ealogiiee water ordeal, 228 

adminliteri tortare, 883 

Japaaeae ordeals, 180 

Jaraao aad La Chaatalgaeraye, 78 
Jara, ordeals in, 181 

Jajme I. of Aragoa, abolishea 

ordeals, 276 

Jeaaoe of Fraaee, ease of, 160 

Jeffniteed, 60 

Jews liable to the dnel, 103 

Jorem lapiden Jnrare, 187 

Jadges liable to ehallenge bj de- 

Ibated pleaders, 90 

royal, not liable to ehallenge, 93 
liability of, for undue tor- 
ture, 310, 315, 355. 304 
torture dependent on Ibeir 

discretion, 358, 361 

Influence of tortare system 
oa, -365 

Judicial duel. (See BaitU Ordtnl.) 
Juisc, 201, 207 

Julius II. prohibiU the duel in 

1606, 169 

Jarameatnu snpermoriuum, 41 

Jury-trial, probable origin of, 36 

among Scandinavian nations, 375 

Justioe, publicity of, under Car- 

lovingians, 320 

Justiniui authorises torture for 
adultery, 290 



KiNOBBD, respoBsibnity of; 
KlasaieB, erideaoe of^ 
Koraa, abseaoe of ordeal la, 



.16 

• SO 

182 

78 



La OflABTAiaBBBATB, 

Lamoigaoa eadearors to amelio- 
rate the Uw, 852 
Laaee of Si. Aadrew, ease of, 211 
Laagaedoe. eharUr of; la 1315, 340 
Laag (J. P.), ia 1661, hesitates 

to eoadema water ordeal, 228 

LaoB, robbery of ohnreh o^ 

141, 222, 323 
Lateraa, eoaaoil of, prohibits the 

dael, 141 

prohibiU ordeal, 272 

Latias, traoeo of ordeals among, 186 
Legislaiife fhaeiioas of dael, 135, 140 
Leo in., irial of, by Chariemagne, 27 
Ldse Mi^est^ (see CrimtH Majttaiit) . 
Leadastes, ease of; 305 

Lex appareas, or paribilis, 100 

Qnadebalda, 81 

Ifoaaohoram, 268 

talionis for defeated appel- 
lant, 114 
accuser subjeoi to« la 

Rome, 290 

aader Wisigothic code, 310 

Lille, eompargatori^ oaths ia, 60 

torture unused in 1354, 343 

Limitations of torture disregarded, 

363 

Llrres do Jostlce ei do Plot, 333 

Lombard law, 82 

Lot, ordeal of, among the Hebrews, 180 

In the middle ages, 242 

used In the earllesi times, 242 

form employed by the Frisians, 

243 
examples of its use, 244 

form used In India, 245 

Lothtiir and Teutborga, case of, 

199, 238 
Loihair II., tortures the oiiiiens 

ofBrfurt, 324 

Louis le D6bonnalre prohibits the 

eold water ordeal, 219 

forbids ordeal of cross, 231 

resumes its use, 232 

Louis, St., his efforts to abolish 

the duel, 

sanctions use of torture. 



152 
332 
348 



equity of his procedures, 
Loais xlutin nuintains the use of 

torture, 339 

Louis XIV. revises the crimlaal 

code, 362 
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Low v$. ParMnore, eaie of la 

1571, 171 

Lot GomY>eite, 81 

LaitprMid rwtHeta ibe baUU or- 
deal, 82 

Madaoarcar. ordeal in, 184 

MagioiaiiR lliihle to ieriure «nder 

Otiim|roUiP, SOB 

torture rcqainile In trials of, SiO 
Mejentatin (tee Crimen Mnjsttaiis). 
Majorca, dael abnlisbed in, 150 

Malacca, ordealu In, 181 

Mananacn, Arrhbinhop of Rheimr, 40 
Maaa, lawa of, ini|K>rtance of 

oatb in, SO 

ordeaiR indicated In, 177 

torinro noi alloded to, S81 

Mare of ullvor, 99 

Mariirny, Kng uerrand do, 3.18 

Maritime lawp, 111, S78 

MnMcrano, Marqnis of, 302 

Mcrnringianp, their diarcgard of 

tho law, 305 

MilancTO jndfrr, eaac of, 300 

Moinc do Caen, torinro of, 351 

Monarhnrnm Ijtx, 208 

Montaigne ridicnlca torture, 384 

Monteeqoien argaea against tor- 
tare, 387 
Monaie law, ordcaU in, 180 
tortore not nllnd«d to, 2S2 
Mofflemp, irarm of nrdcnU among, 182 
Moa-Vang,in»tfnrtinn(i to jodK^a, 177 
Mosnrabic ritoat natntained by 

dnci and ordeal, 138, 215 

Maralori, bla belief In water or- 
deal, 228 

Hirt-na, dnM rr«lf tried in, 140 

ordenl nhott-liH in 1231, 274 

Orpt app^arnnr^ of tortore, 328 

rcront n^e of tnrtnre In, 3^9 

HefninRr, or I>anl«h jury, 375 

Nempltirii. or 8wr«li«h jury, 370 

Nero, rroeUtea inflictal on Chria- 

ti.nna, 287 

Kewntd (Hermann) deprecative 

wntrr ordril, 220 

Nichola« T. forf»idM err le« is ftiral 

da*l«, 107 

opf*/'*^* (h# do^i, nt 

prnhiKit* t'Ttnr^, ^2S 

NiroHa, Aagaatin, writ^« againai 

N'tHMi.ng. no 

Nol<ir« of F^^nre demand the 
darl in 1.1 1», 101 

3 



Noblea, iminvnliy fron tortvro, 

314, 817, 350 
Norgand, Biabop of Antan, 45, M 
Normandy, eompvrgation iii 10th 

eeninry, 00 

duel legal vntil 1583, 105 

ebartenofin 1315, 340 

Norway, ordeal abolithed la 13tb 

eentnry, S74 



18 

IB 

18 
19 
21 
32,35 
» 
ST 



Oatv, importaaoo of In 
law, 
of negation not 

prim ill re tinea, 
In Germany, 
mnltiplitd, 
elaMiAeatloB of, 
adjanota eaaential to, 
of eecleaiaatiea, 
oompargatorial formula of, 43, 54 
altered by ibe eboreh, 54 
moflea of admialstoring, 38 
aepnirhral, 41 

accamtorial, olanifleatiott of ^ 
in Dordeanx, 09 

preliminary to ibe dnel, IIS 

pnrcatorial eonaldered aa or- 
deal. 195, 248 
Offm Jadieinm, 232 
01 im, tbe, 58 
rn.ir* of tor tare reported in, 330 
Opposition of tho cbnreb to tho 

dael, 133 

of papacy to ordeal. 207 

Ordeal of bettle (fr« ihttis OrJ^l). 
Ordeal, China an exception to it« 

prrralence, 170 

India* iU anliqntty In, 178 

idrnltty in India and Enrope, 178 
KfTTpt, trarea in, I7V 

among th« llebrewf , HO 

in Kii«Urn Aula. 1^0 

trarea of nmonr the Meelems, 182 
in ro|ynr«ta. 1H2 

nnrnfrnn* In Africa, 1^2 

in MaiUfasrtr, 184 

In anrtrnt Ore^ro, |R| 

iffMi of among the l^alinM, 180 
lo'lt^^^'^v among the 0ar- 

tt'trtan*. 188 

vnit^r-nl ihrooghoot Karope.193 
▼iiri*«5*« of, 1WI 

of lK,il»ng «al«r, l*>0 

of f*H hot Iron, 2n| 

of Of#. V^ 

nf ^nM w«t4if, 2 to 

of !h^ Kiil^n*'*, 224 

of lh# eroea, 2^*0 
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of brtad or obeeae, 233 

of the Buob»ri»i, 2Sft 

of the lot, 242 

of blood. 246 

of pnrgatorbU oaiha, 248 

irrogular, 248 

of poiion, 260 

roguUtioDf of Ibo ordeal, 260 
oompulfory under order of 

eoart, 250 

In abfenee of direct teiU- 

mony, 26] 

rigbt of eppellent or defend- 

snt to demand it, 261 

aocaien obliged to nndergo It, 263 
emplojed in dclbalt of oom- 

pargation, 263 

regarded ac a paniihment, 266 
emplojed aa a torture, 267 

■vpplanted by torture, 268 

effeeU on the imagination, 260 
uae of fulMtitttiei or obam- 

pioni, 200 

wed etpeeUIIj for lerft, 200 
oonfldenoe felt in the proeeis, 201 
eompoeition allowed in it, 202 
explanation of Iti unoer- 

Uintj, 203 

oooational doubt ai to reaulta, 206 
elTorta to preaerTO impar- 

Uality, 206 

poature of the ohnreh re- 

apeoting it, 207 

oppoaition of the papnoj, 207 
' defended by the ohurch at 

large, 207 

exemption aometimea 

olafmed hj eocleaiaatlea, 208 
motivea of the ohuroh in &- 

Tor of ordeal, 271 

abuae of power by eoelcaiaa- 

tiea, 272 

prohibition by Innooent III. 272 
aeoular legialatlon againat, 273 
aboliahed InBngland in 1210, 273 
reatrioted in BcoUand in ISlh 

oentury, 274 

aboliahed by Fred. II. in 

1231, 274 

and by the Northern Katlona, 274 
obaolete in France in ISth 

oenturr, 276 

employed in Qermany in 14th 

oentury, 276 

gradual abolition in Spain, 270 
lingera until 10th and 17th 

centuriea* 277 



Ordeal^ 

inlluenee of Roman law, 277 

of oommunea, 277 

' of eommoroo, 278 

Ordonnanoe of 1200, 163 

of 1203 and 1303, 167 

of 1300, 168 

of 1600, 108 
of 1264, 832, 336 

of 1408, 340 

of 1630, 860 

of 1070, 362 

Oatrogotha, ciTiliiatioa of, 307 

torture not uaed for freemen, 807 

but for aiaTea, 307 

Otfrid rednoca the Tudeeque to 

writing, 188 

Otho I. enoouragea the duel, 136 

Otho II. exienda iU application, 137 

Otho of Bavaria, 130 

Palbrmo, recent uae of torture in, 380 

Pallor evidence for torture, 368 

Panie oonjuratio, 232 

Papacy, oppoaition to the duel, 147 

to ordeal, 207 

degradation of, in 10th and 

nthcenturiea, 270 

Parlcment of Paria cradea the 

duel, 160 

appellate power granted to, 103 
farhida waUr ordeal, 1688, 

1001, 1041, 227 

deeiaiona legaliting torture, 330 

Partldaa, laa Siete, 60 

do not recognise ordeala, 270 

rcgulatlona of torture in, 312 

Paacal I., oaae of, 20 

Paternity proved by ordeal of hot 

iron, 206 

Pedro I. of Aragcn, 77 

Pegu, ordeala in, 181 

Peine forU et dure, 384 

Penaltiea inflicted on witchea, 223 
Penniwinkia, a Scottish torture, 383 
Pdrigord, charter of, in 1310, 341 
Perjury cauaed by compurgation, 60 
duel uaed aa a remedy for, 80 
Petrna Igneua, caae of, 200 

PhiladelphU, ordeal of blood in 

1800, 247 

Philippe-le-Bel reatricU the duel, 157 
remonatratea againat Inquiai- 

tion, 331 

naea Inquiaition againat 
Templara, 332 

Phillppe-le-Long, charter grant- 
ed by, .341 
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PhlHppe il« Valob Kranto siipel- 

Ule power to the pArlemonl, 16S 
Phil in of Barcnndj abollthat ib« 

doel. 1A4 

PhtlntAi', Inrinr* of, 2A1 

Thyplof^nomj do«f boI JnHifj 

loriare, 358 

Pino, eoiifipirmey of, S%8 

PlonKh-»liftr^9, ordeal of r«d hot, SOI 
Poison ordeali in Africa, 183 

in Madagasoar, 184 

In India, 350 

PninoninK, torinre of women for, SOO 
Poland, rompnrgallon in ISth 

oentarj, 03 

nie of iortnre In, S46 

Poppo eonrerU the Danea by 

ordeal of hoi Iron, S06 

Pregnanl women exempt from 

tortnre. 200, 314, 317, 855 
•xeept In Iceland, 374 

Prientlj feee for the ordeal, 271 

Priefla not liable to torlnra In 

Rome, 289 

farora ibown to. In tortnre, 367 
Profenpional championp, 123 

identifled with Roman gladl- 

atom, 124 

defcradationi inOiotad on 
them, 126 

Probibilion of dnel and ordeal 

by Innocent III.. 107, 147, 272 

Prndentia^ hymn to St. Vincent, 209 

PniPfia, toHnre limited in 1740. 386 

Weft, water ordeal wed till 

1745. 228 

Poblicity of Jofltloa nnder Carlo- 

vinslana, 320 

Pnnipnment of eonjaraton, 48 

for defeat In the doel, 112 

for defaalt In the dael, 1 10 

of defeated ehnmpioBf, 122 

ordeal reipirtled aa, 255 

Paripitofinl oalhfi need a* ordeal, 248 

Parrikeb, or Indian ordeal, 179 



Qnancr. charier of. In 1319, 



Qaeation pr^poratoire. 
iMlinhed. 1780. 



841 
850 
ab<^Htiiied. 1780. 388 

d^flniiire or pr^alabla, 350 

abolithed. 1788, 388 

ordinaire and extraordinaire, 351 
Qalntna Cartioa, opinion of tor- 
tare, 299 

Raovald. Bwedlah lawa of, 370 

Ranh« no exemption on aoronnt 

of, too 



lUnk— 

dileronee In, a linltatlM m 
the duet, 90, lOS 

Redn plication of oatba, 21 

ReKnlatlonf of the ordeal, 250 

Reliea neccMMry for the Talidlty 

of oalhp, 12 

tetUd by ordeal of Ira, 210 

employed In ordeal, 248 

Repetition of toHara, 107 

Ret ponvlbility of eonjaratort, 48 

ofbnilofdaalliiU, 100 

Reftrictiona on the naa of obam- 

piftna, 120 

Retmctlon of extorted eoalhaalea, 307 
Rho<liaB lawa, freemen anijaet 

to tortnre by, 283 

Richard Cerar de I4en and 

Henry II., 24S 

Richard 1 II. and Henry yi., 246 
Ricklai (Jacob) defenda the 

water ordeal in 1590, 220 

hia tortnre of witehea, 372 

Rienlfuf, tortnre of, 300 

Risa, treaty with Smolenike, 278 

Robert the Picas forblda ocdeal 

of Bttcharist, 289 

Rotlolph of napabarg raatricta 

the dnel, 140, 149 

Rome, traces of ordeal la, 180 

nse of tortnre In, 284 

freemen not llnbta nndar the 

Repnblic, 280 

tortnra of freemen Intro* 

dneed by the Bmperora, 280 
cmcliiea of the early CsMara, 280 
persecution of Christlaaa, 287 
tortnra of freeman legallaed 

nnder llmltationa, 288 

freqnent lexislation raqnbita 

to protect them, 289 

extension of crimes for which 

thry were tortnred, 290 

accn^er snbject to lex iaiionii, 290 
witnemes sometbaea liable 

to torture, 291 

itaTcs. tortnra reqnlslta to 

their testimony, 291 

act tortnred acatnal 
their masters. 292 

IVeedmen. donbt aa to their 

liability, 293 

liability of slarea In n^Jea- 

Utis, 294 

Inflnenco of ChrlsthiBlty, 296 
slares crippled in tortnra 

paid for. 290 

Kenerailimiiatlonaoftofinra, 290 
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TalB«of«Tideno«bj torture, 297 

oonflioUng optniont of, 298 

model of tortaro onployod, 299 

inflaoneo on modem lawe, 800 

Bomea Btetet, the duel probibited 

In 1606, 169 

Bomnn Uw, reviTal of etady of, 66 
Inflnenee of. In eboliabiog 

aegatiTe prooft, 60 

on the Goths, 84, 800 

on the duel, 148 

on ordenl, 277 

on torture, 827 

Rotharii reitriete the betUe ordeel. 82 

RnmU, duel Allowed until 1049, 109 

ordeel for theft in, 229 

UN of torture to, 846 

torture aboliabed in, 887 

Bt. DiEiBB, torture unuied in 

1864, 842 

Bnndemend, or Denlah Jury, 876 
Seaajbark, ordeal of, 183 

Bathee, 280 

Bafonarola, ease of, 218 

Bazone and Luitiei, duel be- 
tween, 102 
BazooT, torture aboUihed In 

1770-88, 887 

Beavenger*s daughter, 880 

Bcheiogehen, or ordeal of bloo<1, 217 
Bolafonio tribes, battle ordeal 

uniTersal, 86 

Bootland, oompurgatlon in 14ib 

oentury, 02 

dnel allowed in 10th oentury, 170 
ordeal of blood nied in 17th 

eenturj, 240 

ordeals reitrioted In 18th 

oentury, 274 

torture of late Introdnotion 

In, 882 

terrible oharaoter of Boottish 

torture, 388 

abolUhed in 1709 by United 
Parliament, 883 

Borlbonius, in 1688, adTOoates 

water ordeal, 220 

Beerecy of the inquisitorial pro- 

ocss, 848 

Beguidors, 38 

Bejanus, plot of, 286 

Bemperfri, 104 

Bencbus Mor, or Brehon law, 80, 100 
Berfs, ordeal reserved for, 200 

Bezhendeman, 86 

Bhower-bath, torture of, 847 



SioOy, reeent use of torture In, 889 

Biete Partidas, 812 

their anthorttT, 810 

dnel restrlotod in, 160 

regulationi of torture, 813 

8keTington*8 daughter, 880 

Blares admitted as oonjnrateis, 88 

allowed the duel against 

their masters, 102 

ordeal reserred for, 200 

tertnre reauislte to their tes- 
timony In Qreeee, 282 
and In Rome, 286, 291 
not tortured against their 

masters In general, 292.* 294 
torture restrioted by Taoitns. 296 
orippled In torture paid for, 290 
torture of, among the Bar- 
barians, • 802 
Interests of the master pro- 

teeted, 808 

not tortured as witoessee, 804 
torture of, under the Ostro- 
goths. 807 
under Wisigoths, 809 
liable to torture in Bpain, 

814, 818 
torture of, in Qermany in 

1860, 844 

In Iceland subject to tortore, 376 
81eepleHnon,tortnreof, 300, 381, 383 
Bmitli, Sir Tbuuins, adiuiuisters 

torture, 379 

Bmoleniko, treaty with Riga, 278 
Solidarity of the family among 

Teutonic races, 10, 17 

Bolidtts, or sou, 90 

Borcerers, tortured by Ostro- 
goths, 308 
insensible to tortore, 370 
Sorcery, torture requbite In 

triali of, 870 

Bpain, duel restricted In, 160 

gradual abolition of ordeal, 270 

torture under Wbigoths, 809 

In the Fuero Jusgo, 812 

In the Biete Partidas, 812 

spontaneous confession re- 

quiiite, 318 

repetition of torture, 813 

exemptions, 813 

lUbility of slares, 814 

liability of witnesiei, 816, 810 
general restrictions, 816 

responsibility of j udges, 3 1 6 
appeals, 310 

TBr ieties of torture in use, 8 1 
in the 17th century, 317 
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staff, ordMl of, S69 

SUtiiU of Qto«e«tUr, 1 333, 171 

SlMndford, Sir Willimn, ap- 

proYM ofordtalt in 1651, S77 

StooknelTn, 87 

StmpiMMio, 316, 861 

SalMiltalM In the oHeal, MO 

allowed In ordml oferom, 131 
Saeeenlon of oaiaUt deelded by 

llio daol, 136 

Snperviiiion, pofMivatlon of, 279 
Swantoptaek of lloliamla, 824 

Sweden, oompar|rallon In 1A63, 63 

ordeal abollibed In 18Ui een- 
tnrj, 274 

lorinre nol need in, 876 

Swilterland, torinre abolished In, 387 

Tacitus, reitrleti the tortare of 
alavee, 295 

Tahili, Imeee of ordeal In, 183 

Tengena nnt, ordeal of, 184 

Templam, ordeal In trial ef, 208 
torture of, 832 

Teetlnion J of tortared f laToe the 

beet eridenoe In Ureeee, 283 

Teltimonj of gladlatora, torture 

neeewarj to, 29 1 

aadofetarec, 283,286,291 

Tentberga, eaee of, 199 

Tentonie knighta Introdaee or- 
deal in Lironia, 276 
Tentonie Independenee, 301 
Tbeodorif , hie reverenoe for the 

Romen Law, 84 

depreeate« the battia ordeal, 86 

l(«llet of, 307 

tortare of ioreererf bj, 808 

Theodoelas the Great forbidi 

torture of priet ts, 289 

Thibet, ordeoU in, 181 

Thnaae of Woodsiook, Dnke of 

GloneeiiUr, 171 

Tiberiue, erneltlee praotlned by, 285 
extend* the epplioatlon of 

niAjeftatie, 286 

derire to obtain erldenee of 
riaree, 293 

Tlen-Etat, Influenee of on the 

dnel, 143 

on the ordeel, 277 

Torture, ordeal regnnled at a, 357 

ordeal eapplanted by, 268 

not nfed by lilndne, Jewf, 

and Rgyptiana, 281 

largely employed In Oreeee, 283 
reanlationi of tortare In 
IWue, 281 



Tortura— 

oontraai between Roma and 

the Barbarians, 8H 

anong Barbarians, nol la* 
gaily need Ibr fraonan, 80S 

but for slaYOfl, 803 

dirregard of the law, 806 

among the Ostrogoths, 367 

among the Wisigoths, 809 

In the Fnero Jasgo, 312 

in the SieU Partidaa, 312 

in Spain in 17th century, 317 
aot used under the Carlorla- 

glans, 318 

nor under the Feudal Sys- 
tem, 321 
ooeasional allusions to, 322 
disapprored by the ehufoh 

till ISth eentury, 326 

old forms of eYldenea bo- 

eome disused, 326 

■ot alluded to in early Ger- 
man eodes, 326 
Irst appoaranoo In Assises 

de Jerusalem, 826 

roTlved by Frederia II. la 

Naples, 329 

Inflaenee of Inquisition, 330 
appears la Franoe In 1264, 832 
not alladed to In eodea or 

Uzt-books, 833 

six eases taportod In tho 

Olim, 836 

resistance of Feudalism, 839 
esUbllsbed by Louis llutin, 346 
exeeptions among oharterod 

towns, 842 

nnirersal by and of 14th 

eonlury, 344 

in Germany In 1366, 344 

In Corslea in 14th eentury, 344 
in Venice, 846 

in Hungary, 346 

In Poland, 346 

in Russia, 346 

secret inquisitorial p rssssd- 

Inge Introdueed, 348 

French system of H98, 349 

perfected by Francis I. la 

1539, 860 

tariped by Louis XIV. la 

1070, 362 

in Germany, 363 

Cnroline Coastitutions, 863 

InSaence of Roman law, 866 
excrplcd classes, 866 

torture left to diseretioa of 

triboaal, 36T 
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Torlara— 

•zUnsloB of ih« tysiem, 860 
priTilagM ftlloweil to d«rtne«, 300 
redaoed to nullit/ in prac- 

Uoo, S6l 

worthiamiMi ofreiirioiioiit, tfOS 
Influenco on the Judges, SC6 
real estimate of extorted 

oonfeMioni, 867 

ntrooit/ of the qritem, S69 

inflnenee of witehorafti 870 

In leeland, 874 

In Denmnrk, 876 

in Sweden, 870 

in Bngland, 870 

in SooUnnd, 882 

oppoiition to, 884 

gradnal abolition In Qer- 

many, 1740-1831, 880 

aboliahed in BoisU, 1801, 887 

in Franoe, 1780, 888 

In ToMany, 1780, 880 

. nted in Naples until recently, 389 

Toulouse, magistrates oi; exempt 

from torture, 840 

TranqrlTania, water ordeal used 

in 18th oentury, 388 

Treason, freemen liable to tor- 
ture ibr, in Rome, 386, 389 
ilaTes tortured against mas- 

Urs for, 204 

In modern times, 814, 817, 840, 
844, 860, 370, 380 
Tr^Tes, Arohbishop of, and 

Henry of Limbnrg, 330 

Trial by balanoe, 334 

Twelfhendeman, 86 

Twyhindeman, 36 

Uao, Marquis of Tusoany, 306 
Uneertainty of ordeal, explana- 

Uons oi; 203 

Upstaliesboom, laws oi; 274, 370 

Upton, Nioholas, 104 

Urpheda, 808 

Uta, Queen of Oermany, 81 

Utreeht, torture disused In, 886 

▼▲LBVoixvvxf, duel at, in 1466, 106 
Yalentinian III., protection of 

slaves by, 290 

Valerius Maximus, cases of tor- 
ture, 298 
▼alue of eTidenoe by torture, 397 
▼an Arokel, combat of, 70 
YarieUes of ordeal, 190 
of torture used in Greece, 384 
in Rome, 399 



▼ase of Solssons, 801 

Vehmgerioht. (See FtkmgerieJki,) 
Venice, ase of torture in, 346 

Vermandois, nobles ot, demand 

the duel, 161 

Viescher, August, 74 

Vigib, torture of; 300. 381, 883 

Villadiego, directions as to tor- 
tare, 317 
Villeins, inequality of combat 

for, 103 

ordeal reserred for, 300 

debarred from all appeal, 830 

Villon subjected to water torture, 360 

Vincent, St., his martyrdom, 300 

Vladislas II., of Hungary, re- 

stricU the duel, 109 

Voltaire argues against torture, 888 
Vorogeia, or Russian dlTiner, 330 

Waqxr of law, 34 

of baUle (see BaUh Oni§ai), 
Waldemar II. of Denmark, laws 

of, 876 

Waldrada and Lothair, 199 

Warfiure. right of prirato, 16 

WaUr, bitUr, ordeal oi; 180 

boiling, ordeal of; 190 

mode of administration, 190 

exorcbms employed, 198 

iU universality, 300 

its use in India, 301 

oold, ordeal of, 310 

mode of administering, 310 

explanation of it, 317 

introduced by Bugenlns 

II.. 318 

fbrbidden by Louls-le- 

IMbonnaire, 319 

It flourishes ncTcr- 
theless, 319 

generally a aerrlle or- 
deal, 330 
oases of its employment, 331 
prolonged use in witch- 
craft, 333 
loss of weight in witches, 324 
ordered for witches by 

LouU Ilutin, 336 

rcTived In 10th centary, 330 
oontroTcrsy concerning 

it, 1683-'94, 330 

use continued in 17th 

century, 337 

forbidden by Paris Par- 

lement, 337 

encouraged by Jamee I. 
of England, 338 
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WaUr, cold, oHmI of— 

sMdinWMtPniMlaini 

1749, ns 

eMM In 1815 ftnd 1836, 119 

sogfiftU pimeUot in 

Rnnin, 119 

WaUr lortare, 849 

WtapoBi of ohftBDlon in dnel, 117 

ehoieo of, in doel, 117 

•qnAlil/ of, in the duel, 118 

Weiffbi, loM of, by witobw, 114 

WoneetiM of Bobemin probibitt 

tortnro, 811 

Willlnm Ibo Conqvoror Intro* 

daeoo Ibe baiUo ordonl, 88 

Wiilbim of Ely, 88 

tVirUmbnrf, iorinro aboHihod, 

1806, 887 

Wiaifolhie oodo, lU tnporlorily, 84 
Wiiigelba, tboir Inwf, 808 

Iorinro Allowed for tinTot, 800 
and for froomon, 800 

nndor onrofnl ro- 
ffiriotioni, 810 

dinroicnnUd in pnoUoo, 811 
|itr|wla»to(l among 
Spaniards, 811 

WlUborall, legal ponalUof In* 

flieUd on, 118 



Wileherafl— 

tortnro indlfpontablo ln» 870 
oxtont of ponoontion Ibr, 878 
iorinro niod in England for, 881 
airoeiottf iriali for, la Bool- 
land, 888 
Wilobet loM iheir woigbi, 114 
lorlnrod by Oiirogoibi, 808 
Intoniiblo to Iorinro, 870 
Wilaonof of dofoalod pariy pan* 

libod, 86, 00 

liable to ohallongo, 88 

omploved at ebanplona, IM 
•omolunea liable U Iorinro, 

100, 816, 816, 880 
BO iorinro of, aoMng Barba- 
rlaai, 804 

Women and ehUdron admlilod aa 

eoi^nratorf, 88 

Women and eooleolaoilea nol al- 
lowed to leiiify, 80 
Women, dnol bolwoon moo and, 14S 

Trnt of Charlrof. (Soo /oo.) 

ZAHonn, Johaan, hla iroalifo on 



Iorinro, 
Eoroaolor, legend of. 
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